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Did you know? — 
_.. that in 1861 the first federal. 


income tax was imposed on all 
incomes at the rate of 3% on 


excess of $800, later increased Si F 


to 5% on incomes between $600 
and $5,000 and 10% on prnousts 
over $5,000? This “Civil War FEDE T RTS 
income tax was highly pro- R A I 

ductive and remained in effect A i RE PQ) 

until the year 1872. 
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tation of ruling or court decision— the newest return, report or form 
—all enriched and illuminated by editorial sidelights, clear, helpful 
examples, and plain English explanations. 


Thus, STANDARD FEDERAL TAX REPORTS subscribers always 
have the facts, always know just what to do—why and how to do it! 
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In This Issue 


Highlights of Annual Meeting 

at St. Louis 

Highlights of the Association’s 72d 
Annual Meeting which closed Sep- 
tember 8 are described briefly in the 
opening article of this issue. An es- 
timated 2800 lawyers traveled to St. 
Louis, Missouri, to attend the gather- 
ing at which such leaders as General 
Dwight D. Eisenhower, Chief Justice 
Vinson and former Secretary of War 
Robert P. Patterson were speakers. 
Because of the short time between 
the last day of the meeting and the 
publishing deadline, only some of 
the most interesting and important 
events can be described in this issue. 
\ complete account of the meeting, 
including all the resolutions adopted 
by the House of Delegates and the 
Assembly, will appear in later issues 
of the JouRNAL. (Page 806.) 


President's Annual Address 

Warns of Statism 

In choosing a subject of current 
public controversy for his Annual 
Address at the opening of the 72d 
Annual Meeting of the Association, 
President Holman acted in the 
manner that was characteristic of his 
term of office. Concerned with the 
increasing trend toward economic 
paternal government the Retiring 
President’s Address was a vigorous 
denunciation of statism, a warning 
that the defeat of Hitler and Mus- 
solini has not ended the danger of 
that philosophy, and that its adop- 
tion in this country would mean the 
end of American freedom and of the 
American ideal of equal justice un- 
der law. (Page 801.) 


General Dwight D. Eisenhower 
Urges Middle Road 


Another address heard by members 
attending the Annual Meeting in 





St. Louis was that of General Dwight 
D. Eisenhower. Speaking at the sec- 
ond session of the Assembly, the 
General’s address again proves his 
ability in the field of statesman- 
ship as well as on the field of battle. 
Urging that America must follow 
the middle of the road, veering 
neither too far left or right, the 
General’s speech was a _ vigorous 
statement of his faith in American 
enterprise and American govern- 
ment. (Page 810.) 


Justice Jackson Looks Back 

on the Nuremberg Trials 

With the unconditional surrender 
of Hitler’s Germany in May, 1945, 
the Allies faced the problem of what 
to do with the Nazi leaders who 
were guilty of the greatest crimes in 
history. Although aggressive war had 
been outlawed, and the Nazis had 
violated every rule of moral law, no 
court existed, at traditional nine- 
teenth century international law, 
that had jurisdiction to try Hitler’s 
lieutenants for their crimes. Justice 
Robert H. Jackson, who served as 
Chief Prosecutor for the United 
States at the Nuremberg trials, writes 
an authoritative article on the legal 
bases of the trials of the Fuehrer’s 
henchmen. An account of perhaps 
the most significant legal event of our 
time, no lawyer will want to miss 
Justice Jackson’s explanation of the 
position taken by the victorious 
Allies in bringing the Nazi leaders 
before the Bar of Justice. (Page 813.) 


Public Relations Work in Minnesota 
Told by W. W. Gibson 

The Minnesota State Bar Associa- 
tion’s unique program, begun in the 
summer of 1948, to explain the work 





of lawyers to the public is now a 
little over a year old. W, W. Gib- 
son, chairman of the committee in 
charge of the program, explains the 
problems that the committee found, 
explains how they were solved, and 
evaluates the success of-the program 
thus far. Of particular interest to 
officers of bar associations, all law- 
yers will find in this account of 
what one state bar association has 
done ideas for improving the service 
that the Bar renders to the nation. 
(Page 821.) 


Harry D. Nims Describes 
Judicial Councils 


Largely unknown to members of the 
general public and little talked of 
by lawyers, the judicial councils in 
thirty-six states, working without rec- 
ognition and handicapped by lack of 
funds, have done a tremendous job 
in improving the quality of state 
legislation and the administration 
of justice during the last twenty-five 
years. Harry D. Nims, reviewing 
their work, gives them long overdue 
credit in this article that lawyers and 
laymen should read with attention. 
(Page 817.) 


Lawyers Predominate 

in 81st Congress 

In the February issue of the JOURNAL 
(35 A.B.A.J. 108), Albert P. Blau- 
stein discussed the legal background 
of the members of the United States 
Senate. He pointed out that two 
thirds of the Senators are members 
of the Bar in their native states. In 
this article, he reviews the composi- 
tion of the House of Representa- 
tives. While there are fewer lawyers 
per capita in the lower chamber, 254 
members have legal backgrounds: 58 
per cent compared with the 66% 
per cent in the Senate. Mr. Blaustein 
concludes that the large number of 
lawyers in both Houses demonstrates 
the feeling of the electorate that the 
lawyer can be entrusted with the 
mandate of the people. (Page 825.) 
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You can get 
fiduciary bonds fast 
this Hartford way 


Phone your local Hartford representative, supply 
brief, simple data, and you can quickly get any 
needed form of Fiduciary Bond up to $5,000. 


This fast, simplified Hartford bonding procedure 
enables you to offer your clients all the advantages 
of corporate suretyship when named in any fiduciary 
capacity, with all red tape eliminated. There are no 
lengthy questionnaires for you to complete—nothing 
for clients to sign. 


Only information required are essentials such as 
the name, address, and amount of estate. 


Through this arrangement all obstacles to cor- 
porate suretyship for your bonding requirements are 
eliminated. Your clients can be spared the necessity 
of asking friends or relatives to become their bonds- 
men. There is no need for anyone to pledge his 
property and credit as surety, thereby assuming the 
risk of an unnecessary loss. Thus embarrassment 
and personal obligation are avoided and friendly 
relations protected. 


Certainly you will want to know all about this 
Fiduciary Bonding Plan. Ask your local Hartford 
Accident and Indemnity Company Agent, or your 
insurance broker for full details—he’ll gladly furnish 
them without obligation. (In over 5000 communities 
you can obtain the name and address of the nearest 
Hartford agent quickly by calling Western Union by 
number and asking for “Operator 25”’). 


Remember that the Hartford is also prepared to 
write Fiduciary Bonds in any amount with the capac- 
ity and the facilities for so doing regardless of the 
size of the estate. 
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The President's Annual Address: 





Must America Succumb to Statism? 


by Frank E. Holman - Retiring President of the American Bar Association 


® The defeat of the Axis Powers in 1945 did not end the world-wide trend toward 
statism; on the contrary, the philosophy of government that it incorporates is perhaps 
more virulent now than ever before. With this as the theme of his Annual Address, 


President Frank E. Holman climaxed his busy, eventful year as the head of the Amer- 


ican Bar Association with a warning that the triumph of statism would mean the end 
of American liberty. The Annual Address is delivered by each retiring President of 
the Association in accordance with the mandate of its organic law. His address, 


typical of his administration, is a fearless statement of the issues that are vital to 


all Americans. 





®" The usual custom has been for the 
President of our Association to speak 
on some legal or historical subject 
in the field of law and government 
not likely to raise sharp differences 
of opinion in the minds of our mem- 
bers on immediately current public 
questions. During my year as Presi- 
dent, as you all know, I have not 
hesitated to speak on current issues, 
and if I now refrained from doing 
so, I would not only be acting out of 
character, but perhaps in a certain 
sense, would seem to be turning my 
back upon the very issues, the discus- 
sion of which has during the year 
seemed very vital to me if we, as 
lawyers and as Americans, are to ex- 
ert our influence for the preservation 
of constitutional and representative 
government in this country. 

In several addresses during the 
year at state bar associations I have 
discussed the trends toward statism. 
What is statism? It is any form or 
structure of government which regi- 
ments the citizen and reduces him to 


the status of a ward of government, 
so that the citizen becomes a subject 
of his own government and ceases to 
be a free citizen. The word “statism” 
is simpler and in many respects more 
descriptive of the various types or 
forms of arbitrary government than 
“totalitarianism”. 


Defeat of Axis Powers 
Did Not Halt Trend 


My very first observation may not ac- 
cord with the views of a number of 
you, but it has occurred to me many 
times since the conclusion of hostili- 
ties in the last war that though Hit- 
ler and Mussolini are both dead and 
although we have fought two wars 
to vindicate the American way of life 
and the American form of govern- 
ment, the issue of statism, of which 
Hitler’s and Mussolini’s philosophies 
of government were each only one of 
several examples, still hovers over 
the world and even our own country. 

Four years ago, while we were still 





engaged in fighting Germany, Italy 
and Japan, I warned that even with 
the defeat of these powers we might 
still discover that the trends in the 
world toward statism and central- 
ized government had not 
halted. 

I believed then that communism 


been 


would emerge after the war as the 
dominant govern- 
ment not Russia 
ruled but in many other parts of 
the world, and that China, because 
of our shortsighted policy in Man- 


philosophy of 


only wherever 


churia and elsewhere, might very 
easily swing completely to commu- 
nism. I suggested that France and 
Italy would follow a pattern of state 
and 
that we should cease fooling our- 
selves by assuming that all the gov- 
ernments of Central and South Amer- 
ica are republics instead of military 
dictatorships or that New Zealand 
and Australia were anything but 
fixed abodes of state socialism. I 
pointed out also that the United 
States and England and Canada and 
South Africa were the only countries 


socialism if not communism, 


which could hope to avoid succumb- 
ing to some form of arbitrary con- 
trol by government of life, liberty 
and property of the individual citi- 
zen. It now transpires that even that 
hope is shattered as to England, and 
that the United States, though giving 
lip service to the language of free- 
dom for the individual, is everywhere 
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embracing a paternalistic form of 
government which, unless checked, 
can only lead to state socialism, or 
something worse. It is encouraging 
to note that recently James F. Byrnes 
and certain other leaders in this 
country have now recognized the 
dangers of the trends toward that 
form of statism known as the “wel- 
fare state’ and spoken out against 
them. I am glad to note that yester- 
day Governor McMath, of Arkansas, 
had the courage here before the 
Junior Bar Conference to speak out 
against the “‘welfare state”. 

In the last election, however, al- 
though the leaders of both our major 
parties devoted a large part of their 
time to a reassertion of a belief and 
confidence in individual liberty and 
in constitutional government, prac- 
tically every specific measure pro- 
posed in their speeches was a further 
step in the direction of collectivism 
and the “welfare state”. 

It was publicly announced by both 
Democratic and Republican leaders 
that in order for any candidate to be 
elected in this country, he must now 
advocate more and more paternal- 
ism in government; that such ad- 
s vocacy was the only good vote-get- 
ting program. This point of view 
still prevails in many high places. 


Many Leaders of Public Opinion 
Believe Statism Inevitable 

There is an attitude of acquiescence 
in the trend toward welfare govern- 
ment on the part of many leaders 
who actually themselves do not be- 
lieve in it. This attitude has not 
only taken possession of the minds 
of politicians, but it has taken posses- 
sion of the minds and spirit of many 
educators and other public leaders. 
I recently heard the president of a 
large university, in a public address 
as a guest speaker at a state bar asso- 
ciation, announce that while he did 
not believe in a welfare type of gov- 
ernment and thought that through it 
the people would lose their liber- 
ties and their initiative and even 
their self-respect, nevertheless any 
attempt to oppose it seemed inad- 
visable until the trend had further 
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run its course; that the best policy 
for the present was to go along with 
it and try to guide it so that it would 
not become too wasteful and lead us 
into an economic collapse. This, of 
course, is the voice of “defeatism” 
and unworthy of the American 
character. 

I believe that the leaders of both 
parties and many of our educators 
and others are misreading the senti- 
ment of a majority of the American 
people. As I have gone about the 
country this last year I have dis- 
covered a real hunger on the part of 
the people, not only among lawyers 
but among others, for a leadership 
that is willing to battle for the pres- 
ervation of constitutional and repre- 
sentative government as against the 
drift toward more and more pater- 
nalism. 

It would be a tragic thing if his- 
tory should record that having tri- 
umphed militarily, at a great sacri- 
fice of life and treasure, we ourselves 
had in the process lost our own indi- 
vidual liberties and form of govern- 
ment and ourselves had wittingly or 
otherwise embraced the philosophy 
of statism, 


‘Trend Toward Statism Began When 


the Republic Became ‘‘Democracy” 


In order to measure a trend it is 
necessary to have a starting point 
and to settle first where we were 
when the trend started. In the mat- 
ter of our government this is not a 
very difficult matter. Up to a few 
years ago we had in this country 
what was known as a representative 
and constitutional commonwealth— 
a republic. Contrary to much of the 
present-day talk, it was not and was 
never intended to be a democracy 
or a welfare type of government, but 
a republic, a government of law—law 
stabilized by constitutional guaran- 
ties and precedents under such 
checks and balances that the life, 
liberty and property of the citizen 
were protected against the transitory 
feelings and economic views of a 
temporary majority or of pressure 
groups. The tendency developed a 
few years ago to substitute the word 
“democracy” for that of “republic” 





and to embark on programs of 
paternalism. 

Perhaps we should note in pass- 
ing that the U. S. Army Manual still 
states: “The Government of the U. S. 
is not a Democracy but a Republic”; 
that the word “democracy” nowhere 
appears in the Declaration of Inde- 
pendence, in the Constitution of the 
United States, in Washington’s 
Farewell Address, in Jefferson’s In- 
augural, nor in Lincoln’s Gettys- 
burg Address. As applied to our 
Federal Government it did not come 
into general use until Woodrow 
Wilson’s famous pronouncement of 
World War I, “make the world safe 
for democracy”. Since that time 
the tendency has grown to substitute 
the word “democracy” for the word 
“republic” in referring to our form 
of government and thereby ob- 
scure the fact that our forefathers 
established and intended to establish 
a republic and not a democracy or 
some other type of government. The 
fundamental idea of a republic is 
that by constitutional guaranties and 
by the certainty and uniformity of 
law applicable to all persons and 
classes, no special benefits, political, 
social or economic, shall accrue to 
any favored citizen or class of citi- 
zens whether it be labor, or agricul- 
ture or business, and no govern- 
mental impositions, like taxes and 
burdensome regulations, shall be im- 
posed upon one class of citizens as, 
for example, business, and not upon 
other classes as, for example, co- 
operatives and labor unions. 


We all know that the trend in 
law and government in this country 
even before World War II was away 
from a federal republic based on 
constitutional government and in 
the direction of a so-called welfare 
type of government. Let us speak 
of a few specific trends that have 
been in operation. 


Social and Economic Equality 
Not Basis of Our Government 
The founders of the republic de- 
clared “that all men are created 
equal” but by this principle they 
did not mean that all persons, even 
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in the country as it then existed, and 
certainly not in a country of 140,009,- 
(00 or more people, were or could 
be assured equal mental and physical 
power and hence an equal social or 
economic The 
fathers themselves had tried this in 
the early days of the Massachusetts 
Colony and failed. When 
was almost upon them they were 


position. pilgrim 


famine 


saved by Governor Bradford who 
realized that private enterprise must 
be restored and government plan- 
ning government 
abandoned and full private owner- 


and planting 
ship of property restored to the colo 
nists. The purpose of the announce- 
“that all men are 
equal” was therefore not to create a 


ment created 
fictitious equality, social or econo- 
mic, by government benefits and 
planning, but to emphasize the fact 
that all were equal in the eyes of the 
law and to permit any inequalities 
otherwise to rest solely on the basis 
of actual differences in personality 
and ability. Now we have before 
us the phenomenon by which through 
government fiat and legislative policy 
it is sought to level out all inequali- 
ties so that the thrifty and the im- 
provident, the industrious and the 
shiftless, shall be made equal. We 
have trended so far in this direction, 
as pointed out some time ago by 
Donald R. Richberg—himself an ac- 
knowledged liberal—that we have 
almost a cult claiming not mere 
equality of opportunity but “supe- 
rior rights” where time-worn ideas 
of self-reliance, self-support and self- 
discipline are no longer encouraged. 
Pressure groups now expect and de- 
mand to be taken care of by the 
government upon an equal basis 
with and at the expense of the citi- 
zens who do strive and work. 


An Example of the Claim 
of Superior Rights 

One example of the claim of supe- 
rior rights and not mere equality of 
rights is found in the agitation by 
pressure groups and even govern- 
ment officials in connection with re- 
strictive covenants respecting resi- 
dential real estate. Any racial or 
other group has always had an equal 





right to the residential privacy es- 
tablished by such covenants—a man’s 
location of residence has always been 
like his home and his home has been 
“his castle”. He has had the right 
to keep those out of his immediate 
area of residence whom he did not 
want in. Last year the Supreme 
Court (Shelley v. Kraemer—334 U. S. 
1) in effect announced the doctrine 
that any group who wishes has the 
right to invade the private area of 
any other group—this is, of course, 
not equality, but a claim of superior 
right to invade the privacy of others, 
if one keeps in mind that the cove- 
nants in question are not govern- 
mental but only private in character 
and for a reasonably limited area. 

Again in our original concept of 
government there were incorporated 
certain principles of freedom. We 
were not only guaranteed freedom 
of speech (both of the individual 
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and of the press) and freedom of re- 
ligion, but most important of all, 
freedom of individual initiative. 
This is the important freedom that 
was wholly omitted from the famous 
“Four Freedoms” of the so-called 
Atlantic Charter. Without this free- 
dom we are no better off than the 
elephant in the zoo. He has freedom 
from fear, for his natural enemies, 
the lion and the tiger, are locked up 
in separate cages—he has freedom 
from want, for his keeper feeds him 
every day—he has freedom of thought 
and belief and freedom of expres- 
sion but he lacks the essential free- 
dom of free men and women, the 
freedom of individual initiative, or 
as Mr. Justice Brandeis put it, “Free- 
dom to be let alone”. 


American People Are Victims 
of Catch Phrases 


The American people have become 
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the .victims of catch phrases—all 
assuming faith in the American sys- 
tem of constitutional and representa- 
tive government but always leading 
us further and further into a welfare 
state and a highly-centralized type of 
government which will inevitably 
carry the American people into a 
completely collectivist economy and 
The easiest 
way to sell each new step toward 


form of government. 
statism has been to work on the emo- 
tions of the people through some 
catch phrase like “social justice”, or 
“economic equality” or “racial equa- 
lity”. 


blazoned with catch phrases without 


We follow these banners em- 


thinking what they mean or how 
they affect the basic principles of 
our form of government. 

The fundamental concept of stat- 
ism, whether it be communism, state 
socialism or the welfare state, is to 
make the citizen dependent upon the 
state for his social and economic 
well-being rather than on his own 
effort and ability. The citizen there- 
fore is no longer a free man and 
cannot possibly be free under such 
philosophy. He may have food and 
raiment but he will not have free- 
dom. Man does not live by bread 
alone, and in his rise from the ani- 
mal state or barbarism he has been 
motivated chiefly by the opportunity 
for individual and 
need and the 
will to strive for himself. 


advancement 
achievement, and the 
Several 
years ago one of our benevolent citi- 
zens in Seattle provided in his will 
a fund, the income from which is 
used for feeding the ducks on Lake 
Washington. If you go out today 
to Seward Park on Lake Washington 
you may observe the ducks in that 
area where they are fed through the 
benefaction of the late Mr. Fred- 
erick. They have become so satisfied 
with their social and economic well- 
being that they have almost lost the 
power to fly with the wings that God 
gave them and sit huddled about in 
the quiet waters from one feeding to 
another waiting for the next distri- 
bution of free grain. You cannot 
build a strong and enduring national 
life on the basis of turning the citi- 
zens into “sitting ducks”. The ma- 
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jority of Americans will not be con- 
tent with the “sitting duck” economy 
when they finally discover that after 
all the noble phrase-making of the 
last twenty-five years and a so-called 
new world liberalism they have ex- 
actly achieved the status of “sitting 
ducks”. 


Federal Aid to Education 

Means Centralization 

One measure of paternalism of which 
we have heard a great deal recently 
is federal aid to education. The real 
issue has been largely obscured by a 
highly-publicized difference of opin- 
ion as to how far religious schools 
should share in the grant of federal 
funds. The fact is that any allotment 
of federal funds to the states for edu- 
cation is wrong in principle and can 
only mean that eventually the cen- 
tral government at Washington will 
undertake to direct and supervise 
matters of education throughout 
this country—both policy and con- 
tent. The power of the purse is al- 
ways the power of control and as 
soon as states and local areas have 
their school systems geared to these 
federal grants, it will be simple in- 
deed for Washington to dictate poli- 
cies in education, and our free local 
educational systems will be gone. 
Suppose there is a deficiency of edu- 
cational facilities in certain sections 
of the country. It is better to pre- 
serve control over public education 
and for religious groups to preserve 
control over their schools than to 
have any part of the control vested 
in the political and governmental 
pressures of a centralized govern- 
ment in Washington, for with con- 
trol in Washington, education of the 
youth in this country. will become as 
great a governmental propaganda 
instrumentality as within our mem- 
ory was set up in Germany to indoc- 
trinate the youth of Germany, and 
as now prevails in Russia. 


Alleged Need for Federal Aid 

Is Largely Fraudulent 

Beyond all this the stated urgent 
need for federal aid to education 
is largely fraudulent. For example, 


the State of Mississippi has been 
listed by the sponsors as the state in 
the Union most in need of federal 
aid. Here are the. real facts about 
Mississippi: 

In 1946 it had a 
$15,000,000. 

In 1947 it had a 
$25,000,000. 

In the last eight years it increased 
its teachers’ salaries by 156 per cent. 

Mississippi has no actual indebted- 
ness, for the money in Mississippi's 
sinking fund is more than enough to 
pay all its outstanding bonds. 

This money in its sinking fund is 
invested in United States Government 
securities. This means that Mississippi 
is actually loaning money to the 
Federal Government. 


surplus of 


surplus of 


A great many of our citizens, even 
lawyers, fail to appreciate that each 
specific measure to provide for social 
and educational benefits in grants 
from the central government is and 
has been an additional step toward 
statism. All together they are about 
to destroy the basic concept of gov- 
ernment upon which the Republic 
was founded—a union of states with 
the personal rights of the people and 
the right of local self-government 
guaranteed. 

In speaking of the basic American 
concept of government, I make no 
apology, even before an audience of 
lawyers, for being elementary. There- 
fore, I remind you that never before 
in the course of history prior to the 
establishment of this Government 
had a government been organized on 
the principle that individuals were 
endowed with certain inalienable 
rights, among which was the right to 
local self-government and that when 
the Federal Government was set up 
it was to be a government that would 
assure and protect these rights even 
as against encroachments by the offi- 
cials of that government. Our fore- 
fathers feared the power of a cen- 
tral government. Washington said: 
“Government is not reason, it is not 
eloquence—it is a force! Like fire, it 
is a dangerous servant and a fearful 
master.” 


Our forbears were so fearful of gov- 
ernment that the central govern- 
ment which they first set up through 
the Articles of Confederation was 
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not even strong enough to function 
as a government. They realized that 
it was necessary to go a little farther, 
but not too far, and so when the 
Constitution was drafted they care- 
fully attempted to steer a middle 
course between too much govern- 
ment and too little government. 

Theretofore, in the history of the 
world, governments had _ granted 
freedom to the individual citizen 
and local self-government to the peo- 
ple only if forced to do so or if they 
felt so inclined. The previous con- 
cept of the scope and power of the 
state was that the state had inherent 
rights and functions of its own. By 
our Constitution and by our Bill of 
Rights only certain specific and 
limited of government 
were conferred upon the officials of 
our Federal Government. It was to 
be a government of delegated powers 
only, and the people, by the Consti- 
tution, forbade and intended to for- 
bid the Federal Government doing 
anything not specifically authorized 
by the Constitution. The Govern- 
ment had no reservoir of implied 
powers to embark upon a welfare 
and socialistic type of government. 
To try to make doubly sure that 
government would not regiment the 
citizens and invade their rights as 
free men, a Bill of Rights was added 
to the Constitution. This was ac- 
tually a “Bill of Prohibitions” speci- 
fically prohibiting the Congress from 
making laws impairing these rights. 
And then in a further attempt to 
make absolutely sure that no govern- 
ment official would in the future 
misinterpret the position that the 
Federal Government was the servant 
and not the master of the people— 
the people added two important 
over-all restrictions that: 

1. The enumeration . . . of certain 
rights shall not be construed to deny 

. others retained by the people; 

2. The powers not delegated to the 
United States by the Constitution are 
reserved to the States or to the people. 

Thus, the traditional American 
theory of government was and is that 
the rights of the people as to their 
individual freedoms are personal 
and inalienable; that these are re- 
tained rights and not grants from 


functions 


government, and therefore, are not 
subject to change or modification 
unless the Constitution be changed 
by the people themselves. 


There is nothing in our Constitu- 
tion authorizing the Federal Govern- 
ment to go into general business and 
compete with private enterprise; 
nothing about social justice or fed- 
eral aid to education and a variety 
of other projects for which vast and 
increasing sums are being raised 
from taxation. 

May I remind you of the extent to 
which the Government has gone into 
business? —The Federal Government 
has organized and operates over 
fifty corporations having assets of 
over $25,000,000,000, which sum is 
forty times as great as our biggest 
public utility, ten times as great as 
our biggest railroad, ten times our 
biggest 
about twice the value of all farm 
buildings in the United States. Of 
these government corporations many 
are not even incorporated under acts 
of Congress, but government officials 
have incorporated them under the 
laws of Delaware and other states. 
They have the form and structure of 
private corporations but behind 
them in their competition with pri- 
vate enterprise they have the credit 
and finance and power of govern- 
ment. 


industrial company, and 


General Eisenhower in his forth- 
right Commencement Address~ at 
Columbia University last June, in 
one paragraph appropriately and 
fully characterized the advocates of 
the ‘welfare state”. He said: 

The modern preachers of the pater- 
nalistic state permit themselves to be 
intimidated by circumstances. Blind- 
ing themselves to the inevitable 
growth of despotism, they—craven-like 
—seek, through government, assurance 
that they can forever count upon a 
full stomach and warm cloak or— 
perhaps—the sinister-minded among 
them think, by playing upon our 
fears, to become the masters of our 
lives. 

Our forefathers knew the danger 
of too much government and its 
effect upon the liberties of the 
people. They established a society 
of free men where each man could 
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work and live according to his 
particular talents and deserts. They 
had no intention of having the state 
provide for the social and economic 
well-being of the citizenry. They 
were particularly determined to 
avoid building up a strong central- 
ized government where the rights 
of the states and the rights of the 
individual would be lost in a maze 
of government controls. 

Yet, in recent years many of those 
who have sworn to protect and de- 
fend the Constitution and the form 
of government it established have 
been the chief offenders in violating 
it, and even as constitutional officials 
have supported and advocated a 
highly centralized and paternalistic 
type of government. May I remind 
you of the language of the oath our 
constitutional officials take. 

I do solemnly swear (or affirm) that 

I will support and defend the Con- 

stitution of the United States against 

all enemies, foreign and domestic; 
that I will bear true faith and alle- 
giance to the same; that I take this 
obligation freely, without any mental 
reservation or purpose of evasion; and 
that I will well and faithfully dis- 
charge the duties of the office on 
which I am about to enter. So help me 

God. 

We have had several examples of 
men accepting high office, even 
members of the Cabinet and of the 
Supreme Court, who have solemnly 
sworn as a condition of their taking 
office that they would uphold and 
defend the Constitution and who 
yet deem themselves free in public 
writings and speeches to depart 
from our constitutional type of gov- 
ernment and to advocate a wholly 
different type, viz., the welfare state 
or some other form of statism. While 
every man is entitled to freedom of 
speech in the peaceful advocacy of 
any type of government he prefers, 
common honesty would seem to de- 
mand that so long as he continues 
in office he should remain faithful 
to the type of government he has 
sworn to uphold. 


The American concept of constitu- 
tional and representative republic 
is a complete antithesis to a welfare 


(Continued on page 877) 
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Highlights of the Annual Meeting: 


September 5-9, 


® Some twenty-eight hundred law- 
yers assembled on Labor Day in the 
City of St. Louis for the 72d Annual 
Meeting of the American Bar Asso- 
ciation. Representing all parts of the 
United States and all kinds of legal 
practice, members of the Association 
who attended spent four busy and 
profitable days in Section meetings, 
round-table 
and dinners, as well as meetings of 
the Assembly and House of Dele- 
gates. The leading members of the 
Bench and Bar were present, and in 
the business sessions of the meeting, 
the Association’s policy on matters 
of national 


discussions, luncheons 


and international im- 
portance was debated and decided. 

This brief account of the Annual 
Meeting tells only some of the most 
interesting and important events. A 
complete summary of actions taken 
by the House of Delegates and the 
Assembly will appear in later issues 
of the JOURNAL. 


Annual Meeting Opens 
with Assembly Session 


The Annual Meeting opened ofh- 
cially at 10:00 a.m. on Monday, Sep- 
tember 5, when President Frank E. 
Holman called the first session of the 
Assembly to order in the Kiel Au- 
ditorium. After the address of wel- 
come delivered by Joseph A. Mc- 
Clain, Jr., of the St. Louis Bar and 
the response made by Cody Fowler 
of Florida on behalf of the visiting 
members, Mr. Holman made the 
traditional Annual Address of the 
President. Taking as his subject, 
“Must America Succumb to Stat- 


806 American Bar Association Journal 


1949 


ism?”, he gave an impressive, vigor- 
ous warning of the dangers of the 
so-called “welfare state”. The 
of the address is printed in this 
issue beginning at page 801. 

The Assembly the 
changes in the Constitution and By- 


text 


approved 


Laws of the Association that were 
adopted by the House of Delegates 
at the Mid-Year Meeting in Chicago. 
The changes thus are now incor- 
porated into the organic law of the 
Association. 

In a short ceremony at this session 
of the Assembly, the Association was 
presented with stones torn from the 
Inner and Middle Temple by Nazi 
bombers during the 1940 air-raids 
upon London. These stones will be 
incorporated in the proposed new 
Headquarters Building when that 
structure is built. 

At the adjournment of this As- 
sembly session, members of the As- 
sociation met as members of the As- 
sociation Endowment. Jacob M. 
Lashly of Missouri, President of the 
Board of Directors of the Endow- 
ment announced that it now has a 
cash balance of $315,279.85. The 
balance, the first substantial balance 
in the Endowment’s history, is the 
result of the receipt of part of the be- 
quest made to the Association in the 
will of the late William Nelson 
Cromwell of New York. 

That afternoon, a capacity crowd 
gathered in the Auditorium for the 
second session of the Assembly to 
hear General: Dwight D. Eisenhower, 
Supreme Commander of the Allied 
Expeditionary Forces in Europe dur- 


ing World War II, now President of 
Columbia University. The General's 
address, which appears in this issue 
beginning at page 810, was a state- 
ment of the American ideal marked 
by the statesmanship and sound 
judgment that made him a great 
leader in the council halls as well as 
in the field during the war. 


New Class of Membership 
Approved by Heuse 


Immediately after adjournment of 
the second session of the Assembly, 
members of the House of Delegates 
met for their opening session. At 
this meeting, the House approved 
establishment of “Patron Members”, 
a new class of membership in the 
Association, upon suggestion of the 
Committee on Ways and Means. 
Patron members will be divided into 
four classes, paying dues ranging 
from $250 to $50 a year. Any mem- 
ber of the Association may become 
a patron member upon payment of 
the patron membership dues instead 
of the regular dues. At this session, 
the House also rejected a proposal 
that would have taken from the 
Board of Governors the power to 
elect members of the Association, 
and referred back to the Committee 
on Jurisprudence and Law Reform 
a resolution that would have placed 
the House on record as favoring a 
constitutional amendment setting 
the number of Supreme Court jus- 
tices at nine and providing a com- 
pulsory retirement at the age of 75 
for members of the Court. The 
House also defeated a resolution to 
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authorize the Committee on Juris- 
prudence and Law Reform to advo- 
cate on behalf of the Association 
i constitutional amendment provid- 
ing that the Supreme Court shall 
have appellate jurisdiction in all 
cases arising under the Constitution. 

Tuesday, September 6, was occu- 
pied by Section meetings, committee 
conferences, and meetings of affili- 
ated organizations. Among the dis- 
tinguished jurists who spoke at var- 
ious gatherings were Chief Justice 
Vinson, who addressed the Judiciary 
Dinner of the United States; former 
Secretary of War Robert P. Patter- 
son, who spoke at a dinner given by 
the Section of Corporation, ‘Banking 
and Mercantile Law; Ambassador at 
Large Philip C. Jessup, who ad- 
dressed a joint luncheon meeting of 
the Section of International and 
Comparative Law and the Junior 
Bar Conference. 


Harold J. Gallagher 
Elected President 


The Second Session of the House of 
Delegates was held Wednesday morn- 
ing, September 7. Harold J. Gal- 
lagher of New York, nominated by 
the State Delegates in place of Philip 
|. Wickser who died August 14, was 
elected President of the Association 
for the year 1949-1950. Joseph D. 
Stecher of Ohio was re-elected Sec- 
retary, and Harold H. Bredell of 
Indiana was named Treasurer. Mem- 
the Board 
elected for three-year terms ending 
in 1952, were William W. Evans of 
New Jersey for the Third Circuit, 
Robert G. Storey of Texas for the 
Fifth Circuit, and Sidney Teiser of 
Oregon for the Ninth Circuit. 

On Wednesday afternoon, at the 
third session of the Assembly, reso- 
lutions were read in memory of Judge 
William L. Ransom, Walter P. Arm- 
strong and Philip J. Wickser, whose 
recent deaths meant a great loss 
to the Bar and the Association. 

One of the most important and 
interesting debates of the meeting 
took place in the House of Delegates 
on Thursday. At the third session 
of the House, the Special Committee 
on Peace and Law Through the 
United Nations, headed by Carl B. 


bers of of Governors, 


Rix of Wisconsin, presented its re- 
port. The report recommended that 
the Association take a stand in op- 
position to ratification of the pro- 
posed Genocide Convention as sub- 
mitted by the President to the Sen- 
ate. The Section of International 
and Comparative Law, headed by 
Charles Rhyne of the District of 
Columbia, submitted a report in con- 
flict with this, which recommended 
that the Association approve the Gen- 
ocide Convention with a series of 
resecvations worked out by the Sec- 
tion. The reports of both the Special 
Committee and the Section had been 
referred to a special committee of the 
House, for which Charles Ruzicka of 
Maryland was the spokesman. The 
Committee of the House, after con- 
ferences with the Section and Mr. 
Rix’ committee, proposed a resolu- 
tion condemning genocide as an act 
contrary to moral law, but stating 
that the proposed convention “raises 
important fundamental questions 
but does not resolve them in a man- 
ner consistent with our form of gov- 
ernment”, and resolving that copies 
of the resolution and the reports of 
the Section and the Special Commit- 
tee be sent to the Congress. 


House Adopts 
Compromise Report 
The debate over these proposals was 
spirited. Mr. Rix and other members 
of the House who agreed with him 
declared that the Gehocide Conven- 
tion, if adopted as a treaty, became 
the supreme law of the land, and 
that it might lead to American citi- 
zens being subjected to the jurisdic- 
tion of international penal tribunals, 
operating under rules alien to and 
inconsistent with American law and 
American civil rights. Mr. Rhyne 
and his supporters replied that the 
Association should take affirmative 
action on this important subject, and 
that their proposals of reservations 
in the treaty met the objections of 
the Special Conimittee. The House 
finally voted to adopt the Ruzicka 
recommendation. 

The House rejected a proposal of- 
fered by Charles H. Woods of Ari- 
zona that would have set up a Spe- 


Highlights of the Annual Meeting 
























cial Committee to make recommen- 
dations of changes in the federal 
labor law. 

Results of the balloting for As- 
sembly Delegates were announced by 
Secretary Stecher. Cody Fowler of 
Florida, Loyd Wright of California, 
T. Julian Skinner, Jr., of Alabama, 
W. E. Stanley of Kansas and Floyd 
E. Thompson of Illinois were the five 
candidates the highest 
numbers of votes, and were declared 
elected. 


receiving 


At the Thursday afternoon session 
of the Assembly, Robert F. Maguire 
of Oregon delivered an interesting 
address entitled, ““The Unknown Art 
of Making Peace.” 

The last session of the Assembly 
was the Annual Dinner held in the 
Jefferson Hotel. The speakers in- 
cluded Stanley H. McCuaig, imme- 
diate past president of the Canadian 
Bar Association; André Gonin, of 
the French Bar; the Right Honor- 
able Lord Morton of Henryton, dis- 
tinguished British jurist and a mem- 
ber of the Privy Council; Richard 
S. Munter of Washington; and Presi- 
dent-Elect Gallagher. With the ‘seri- 
ous work of the meeting completed, 
the members of the Association were 
able to relax and enjoy the enter- 
taining remarks of the speakers. 
Each of the distinguished foreign 
visitors was presented with an hon- 
orary membership in the Association. 

No summary of the 72d Annual 
Meeting should leave the impression 
that those who attended spent: all 
their time at work. The hosts, the 
St. Louis Bar Association, provided 
a full schedule of entertainment, in- 
cluding a special performance of the 
Song of Norway by the St. Louis 
Municipal Opera Company, a three- 
hour moonlight ride on the Old 
Mississippi aboard the steamship 
Admiral, and trips through An- 
heuser-Busch Brewery. Many of the 
members found time to attend base- 
ball games. Seven of the Sections of 
the Association gave dinners for 
their members, and the number of 
luncheons, dinners, dances and re- 
ceptions was so great that no mem- 
ber probably could remember just 
how many he did attend. 
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|Introducing Harold J. Gallagher: 


President, 1949-1950 


©" Ihe seventy-third President of the 
\merican Bar Association, Harold 
John Gallagher, of New York City, 
® whose genial countenance has been 
a familiar sight around the Annual 
Meetings for almost a quarter of a 
Scentury, needs no introduction. 
The hair on his head has turned 
§{rom brown to gray since he joined 
the Association in 1922, but his smile 
@has expanded with his increasing 
| acquaintances which now include 
hosts of members of the American 
Bar Association from the forty-eight 
states and four territories. 

The new President is familiar with 
the scope and work of the Associa- 
tion. He has served on many of its 
Committees, including Bankruptcy, 
Ways and Means, Printing and Pub- 

lications, and the Special Committee 
Hoon Picketing of Courts. He has been 
) Chairman of the Standing Committee 
of the Public Utility Section and 
a Member of its Council. He was 
Chairman of the Section in 1938-39. 

He has been a member, for many 
years, of the Standing Committee on 
Commerce, and was its Chairman, 
from 1935 to 1938 and again during 
the past year. He was Chairman of 
the Committee on Resolutions in 
1946. He is at present State Delegate 
from New York, and during 1949 
served as a member of the Council 
of the Section of Corporation, Bank- 
ing and Mercantile Law. 

His special assignments have been 
many-and varied, and he has brought 
io each his characteristic vigor, earn- 


estness and wide experience. 

Harold Gallagher was born in 
Clinton, on December 29, 
1894. His parents died when he was 
very young, and he was reared by 
members of his mother’s family. He 
attended school in Clinton, and the 
State University of Iowa, where 
he graduated with the degree of 
Bachelor of Laws in 1916. He was 
admitted to the Iowa Bar in the 
same year. He then went to Harvard 
for graduate study in 1917, 
passed the New York bar examina- 
tions in 1918. He went with the 
old and well-known firm of Horn- 
blower, Miller and Garrison in New 
York City. Steadily, he progressed 
until he became a partner in 1925. 
his preceptors, the late 
Charles A. Boston, was President of 
the American Bar Association in 
1931, and had much to do with Mr. 
Gallagher’s becoming active in the 
Association. 

President Gallagher’s only re- 
corded venture into politics was as 
champion of Wendell Willkie in the 
latter’s whirlwind campaign for the 
Presidency in 1940, after which Mr. 
Willkie became his law partner, the 
present name of the firm being 
Willkie, Owen, Farr, Gallagher & 
Walton. 

He was one of ninety-nine alumni 
of the State University of Iowa who 
were selected out of 40,000 living 
graduates by a joint committee repre- 
senting the Iowa State Board of 
Education, the alumni association 


Iowa, 


and 


One of 


and the faculty, from persons nom- 
inated by the alumni, to receive a 
certificate of achievement in connec- 
tion with the celebration of the cen- 
tennial of the University in 1946. 

One of the new President’s great- 
est assets is his lovely and charming 
wife, the former Alicia Schnoebelen, 
whom he married in 1917. She has 
graced the Association meetings, and 
has added effectively to the attract- 
iveness of the social gatherings. 

President Gallagher’s administra- 
tion is certain to be progressive and 
constructive. His address of accep- 
tance at the Annual Dinner in St. 
Louis indicated his desire to expand 
and advance the objectives of the 
American Bar Association by work- 
ing more closely with state and local 
organizations and by spreading the 
committee assignments more widely 
so as to employ the talents and en- 
gage the interests of more members 
of the Association, particularly the 
Junior Bar Conference. He has asked 
the active cooperation of the entire 
membership, and there should be 
hundreds of enlistments “in an enter- 
prise”, (quoting his own words) 
“which has for its goal the happiness 
and prosperity of all people”. 

The year 1949-1950 bids fair to 
be one of the greatest in Association 
history, culminating in the meeting 
to be held in Washington, D.C: 
and with Harold J. Gallagher at the 
helm, events and results of lasting 
importance and value may be ex- 
pected. 
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The Middle of the Road: 


A Statement of Faith in America 


by General Dwight D. Eisenhower 


® On Labor Day, at the second session of the Assembly, members of the Association 


had the pleasure of hearing this address by General Dwight D. Eisenhower. It is a 


statement of his faith in the United States and the American form of private enterprise. 


The General's tact, intelligence and modesty are world-famous, and his address 


had the same qualities. Although the printed page cannot convey the force and 


charm of the man himself, readers will again realize what everyone has known 


since the North African campaign—that General Eisenhower is a great statesman 


as well as a great soldier. 





® Every gathering of Americans— 
whether a few on the porch of a 
crossroads store or massed thousands 
in a great stadium—is the possessor 
of a potentially immeasurable in- 


fluence on the _ future. Because 
America has freedom of speech, 
freedom of communication, the 


world’s highest educational level, 
and untapped reserves of individual 
initiative, any group of our people, 
fired by a common purpose, can 
generate a decisive strength toward 
its achievement. Some of the most 
inspiring chapters in our history 
were written by a handful of our 
citizens who, joined together to talk 
out among themselves an idea or a 
principle, struck a note that revolu- 
tionized the world’s thinking. That 
capacity still resides in every gather- 
ing in this country. 

Those who fear that our people 
are bogged down in the apathy of 
regimented thought, have never 
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been privileged to listen to the talk 
of a squad of soldiers or a gandy- 
dancer gang on the railroad. Or— 
for that matter—to a, conference of 
bankers when there was under dis- 
cussion a topic of vital interest to 
the future of this Republic. Readi- 
ness to air a grievance, to propose 
a remedy, to argue the pros and cons 
of a plan, is an enduring—and price- 
less—American trait. 


Lawyers Are Potent Force 

In National Policies 

Few groups, however, can have so 
profound an impact on the course 
of public affairs as this Assembly. 
Ours is a government of law—not 
of despotic decree—and you who 
practice the law have a specialized 
knowledge and unique influence in 
human relations. Indeed, without 
your counsel and advice hardly a 
single policy decision is reached by 
any of the forces most potent in the 
American economy—by labor organi- 


zations, by management, by farm | 


groups, by welfare and professional 
associations, or 


foreshadows the facts of tomorrow. 

As a consequence, a more than 
ordinary responsibility is on you to 
remain free from bias and prejudice 


when you consider broad social 


problems. If you are true to your} 


profession and to the responsibilities 
of your citizenship, you view them 


within a framework of three funda-\j 


mental principles of American life. 

First, that individual freedom is 
our most precious possession. It is 
to be guarded as the chief heritage 
of our people, the wellspring of our 


spiritual and material greatness, and f 


the céntral target of all enemies— 
internal and external—who seek to 
weaken or destroy the American 
Republic. 

Second, that all our freedoms— 
personal, economic, social, political 
—freedom to buy, to work, to hire, 
to bargain, to save, to vote, to wor- 
ship, to gather in a convention or 
join in mutual association; all these 
freedoms are a single bundle. Each 
is an indispensable part of a single 
whole. Destruction of any inevitably 
leads to the destruction of all. 

Third, that freedom to compete 


vigorously among ourselves, accom: | 
panied by a readiness to cooperate | 


wholeheartedly for the performance 


of community and national func f 





by governmental § 
agencies. Your attitude today often § 
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tions, together make our system the 
most productive on earth. 

These three principles express the 
common faith of loyal Americans— 
the shining guide that, for the vast 
majority, points always the straight 
path to America’s future. In the 
industrialized economy of the twen- 
tieth century, that path lies down 
the middle of the road between the 
unfettered power of concentrated 


" wealth on one flank, and the un- 


bridled power of statism or partisan 
interests on the other. Our agree- 


ment in these three great funda- 
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} mentals provides the setting within 


which can always be composed any 
acute difference. 

Yet there are some who build out 
of catchwords and fallacies a testa- 
ment of inescapable conflict within 
our economy. Should misguided or 
vicious persons gull us into accept- 
ance of this false dogma, the fault— 
criminal and stupid as it is—will be 
our own. We shall have been victim- 
ized by the crude technique of the 
brazen lie, often repeated. You, of 
the legal profession, are uniquely 
fitted to expose this fraud, and there- 
by prevent senseless cleavage and 
hostility among us. 


American Labor Is Part of Team 
That Built America 


Labor Day itself poses an immediate 
challenge. In every state of the 
Union, this day is set aside to honor 
the men and women who in factories 
and shops, in transportation and 
communication, in all the technical 
areas of our economy, have wrought 
the material marvel of our time— 
industrial America. By their labor— 
teamed with the knowhow of man- 
agement and the vision of investors 
-they have produced a wealth of 
goods and aids to human existence, 
widely distributed and possessed be- 
yond precedent in history or parallel 
anywhere. 

Because of our productivity and 
insistence upon fairness in human 
relations, we have largely—though 
far from wholly—freed ourselves 
from the tragic contrast of abject 
pauperism lying in the shadow of 
gluttonous luxury. That appalling 





picture could not be, and never will 
be, long tolerated by a people who 
believe in the dignity of man and 
the legitimate aspirations of all men. 

And, let us not forget, our freedom 
from degrading pauperism is due to 
America’s deep-seated sense of fair 
play translated into adequate law; 
to American industrial initiative 
and courage, to the genius of the 
American scientist and engineer, and 
to the sweat, the organizing” ability 
and the product of American labor 
in a competitive economy. It is not 
the result of political legerdemain 
or crackpot fantasies of reward with- 
out effort, harvests without planting. 

Acknowledged and glaring errors 
of the past, committed by those who 
prided themselves as leaders of great 
industrial empires, have at times 
justified and compelled drastic ac- 
tion for the preservation of the 
laborer’s dignity—for the welfare of 
himself and his family. 


Mistakes of Past 
Have Been Corrected 


Selfishness and cupidity—the source 
of those errors—will never be wholly 
eradicated from our midst. But just 
as we do not, today, seek to solve 
international problems in terms of 
wartime passion, let us not confuse 
present industrial difficulties with 
the mistakes and failures of past 
decades, long since wholly or par- 
tially corrected. In the infancy of 
our modern industrialized society, 
management and labor and _ the 
neutral observer were often equally 
ignorant of sound practice, of eco- 
nomic trends, of the effect of mass 
production on human standards of 
living. However, guided by these 
great principles and lighted by the 
spirit of fair play, the builders of our 
industrial economy have achieved 
success that confounds the prophets 
of disaster. 

A little more than a century ago 
the Communist Manifesto of Karl 
Marx was published, preaching the 
falsehood of an inescapable class war- 
fare that would continue within such 
a society until by violence the 
workers erased all traces of tradi- 
tional government. If Marx were 





The Middle of the Road 


right, this day should be, in all our 
great country, an annually recurring 
provocation to riot, physical strife 
and civil disorder. The factual evi- 
dence of his blunder is so clear that 
it ought not to require emphasis. 


“Class Warfare”’ Doctrine 
Is False 


Nevertheless, with a full century of 
contrary proof in our possession and 
despite our demonstrated capacity 
for cooperative teamwork, some 
among us seem to accept the shib- 
boleth of an unbridgeable gap be- 
tween those who hire and those who 
are employed. We miserably fail to 
challenge the lie that what is good 
for management is necessarily bad 
for labor; that for one side to profit, 
the other must be depressed. Such 
distorted false and 
foreign to the American scene where 
common ideals. and purpose permit 
us a common approach toward the 
common good. It must be combatted 
at every turn by both clear word and 
effective deed. 


doctrine is 


Of course, our path in places is 
still obstructed by unfinished busi- 
ness, the debris of inequities and 
prejudices, not yet overcome. But 
strong in the fundamental principles 
of American life, we have, in less 
than two centuries, accomplished 
more for the community of men 
than was won in the previous forty. 

For us today, those principles still 
dictate progress down the center, 
even though there the contest is 
hottest, the progress sometimes dis- 
couragingly slow. The frightened, 
the defeated, the coward and the 
knave run to the flanks, straggling 
out of the battle under the cover of 
slogans, false formulas and appeals 
to passion—a welcome sight to an 
alert enemy. When the center 
weakens piecemeal, disintegration 
and annihilation are only steps away, 
in a battle of arms or of political 
philosophies. The clearsighted and 
the courageous, fortunately, keep 
fighting in the middle of the war. 
They are determined that we shall 
not lose our freedoms, either to the 
unbearable selfishness of vested 
interest, or through the blindness of 
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The Middle of the Road 


those who, protesting devotion to 
the public welfare, falsely declare 
that only government can bring us 
happiness, security and opportunity. 


Middle of the Road Represents 
Hopes of American People 

The middle of the road is derided 
by all of the right and the left. They 
deliberately misrepresent the central 
position as a neutral, wishy-washy 
one. Yet here is the truly creative 
area in which we may obtain agree- 
ment for constructive social action 
compatible with basic American 
principles, and with the just aspira- 
tions of every sincere American. It 
is the area in which are rooted the 
hopes and allegiance of the vast 
majority of our people. 

Thus, the American system in line 
with its principles can and does, by 
governmental action, prevent or 
correct abuses springing from the 
unregulated practice of a private 
economy. In specific cases local gov- 
ernments have, with almost unani- 
mous approval, provided needed 
public services so that extraordinary 
power over all citizens of the com- 
munity might not fall into the hands 
of the few. In all cases we expect the 
government to be forehanded in 
establishing the rules that will pre- 
serve a practical equality in oppor- 
tunity among us. 

We, in turn, carefully watch the 
Government—especially the  ever- 
expanding Federal Government—to 
see that in performing the functions 
obviously falling within government- 
al responsibility, it does not interfere 
more than is necessary in our daily 
lives. We instinctively have greater 
faith in the counterbalancing effect 
of many social, philosophic and eco- 
nomic forces than we do in arbitrary 
law. We will not accord to the cen- 
tral government unlimited authority, 
any more than we will bow our necks 
to the dictates of uninhibited seekers 
after personal power in finance, la- 
bor or any other field. 


Extremists Would Use Subsidies 
To Destroy Free Economy 


Extremists hope that we lack the 
stubborn courage, the stamina and 
the intelligent faith required to sus- 
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tain the progress of the attack. By 
appeals to immediate and specialized 
selfish advantage, they would blind 
us to the enduring truth that no part 
of our society may prosper perma- 
nently except as the whole of 
America shall prosper. They use the 
cloying effect of subsidy as well as 
the illusory promise of an unearned 
and indolent existence to win our 
acceptance of their direction over 
our lives. They believe that the 
intricate interdependencies of our 
highly industrialized economy will 
drive us to desert principles in favor 
of expediencies—particularly the ex- 
pediency of governmental inter- 
vention. 

Thus far the record belies their 
hopes. Consider the abundance of 
courage and faith, manifested thou- 
sands of times each year in union 
meetings when workingmen pene- 


trate the ideological complexities, 
parliamentary maneuvers, entangled 
plottings of Communist agitators, 
exposing and defeating them. Con- 
sider also the many thousands of 
times each year in meetings of man- 
agement when businessmen—though 
primarily charged with concern for 
cost, production, distribution and 
profit—subordinate these material 
things to increasing the welfare of 
their employees. Were it not for 
those, in both management and 
labor, who fight and work to keep 
us from the ditches on the right and 
on the left, then indeed this day 
would be a symbol of class warfare, 
and the City of St. Louis—and every 
other great metropolitan center— 
would be a battle ground for what 
Marx called the proletariat. 
But, in public places, soon only 
(Continued on page 879) 
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Nuremberg in Retrospect: 


Legal Answer to International Lawlessness 


by Robert H. Jackson 


® This is an authoritative account of the legal bases of the trials of the major Nazi 
war criminals before the International Military Tribunal at Nuremberg written by 


the American Chief Prosecutor. 


Taken from an address delivered before the 


Canadian Bar Association meeting at Banff, Alberta, on September 1, Justice Jackson 
reviews in detail the legal foundations on which the trial rested and explains how 


the procedure used was determined. 





" The Nuremberg Trial of the ma- 
jor Nazi war criminals was an at- 
tempt to answer in terms of the law 
the most serious challenge that faces 
modern civilization—war and inter- 
national lawlessness. 

The legal profession, by most 
countries, has been conceded leader- 
ship in working out rules of law 
which will keep their peace, security 
and liberty. As the lawyer is the 
most frequently chosen legislator, 
diplomat, executive and_ political 
leader, the intellectual discipline 
which we call “the law” saturates 
Western World statesmanship and 
diplomacy. 

Judged by its fruits, there must 
have been serious shortcomings in 
our practice, and perhaps in our 
teachings, of international law. Our 
own times may easily rate as the most 
bloody and cruel in recorded history. 
Our record includes two world wars, 
millions of human beings put to 
death for no cause other than their 
race, other millions seized and trans- 
ported to forced labor, and a whole 
continent gripped by terror of the 


concentration camp. The worst per- 
haps is that these things still go on. 
Civilization seems to have lost con- 
trol of itself. What a record for an 
age governed more than any other 
by men of our profession! Certainly 
here is lawlessness which challenges 
not only the lawyer but the law 
itself. 

At the opening of this tortured 
and bloody century, law-trained men 
dominated the councils of most 
Western nations. They were think- 
ing about problems of state in rela- 
tion to certain assumptions supplied 
by their legal discipline. Four of 
these, at risk of oversimplification, 
may be thus condensed: 

First, each state is sovereign, its 
right absolute, its will unrestrained, 
and free to resort to war at any time, 
for any purpose. Second, courts, 
therefore, must everywhere regard 
any war as legal, and engagement in 
warfare must be accepted as a good 
defense to what otherwise would be 
crime. Third, measures by high offi- 
cials such as planning, instigating 
and waging war constitute “acts of 


Associate Justice of the Supreme Court of the United States 


state”, in performance of which they 
owe no legal duty to international 
society and for which there is no 
accountability to international law. 
Fourth, for obedience to superior 
orders an individual incurs no per- 
sonal liability. 

It would be hard to devise an in- 
tellectual discipline that would do 
more to encourage international 
lawlessness and aggression. German 
leaders who precipitated World War 
II were ardent disciples of these 
teachings. When they led to catas- 
trophe, they all invoked the shelter 
of one or more of these four doc- 
trines as a defense. They pleaded 
that their acts, however shocking, 
could not be criminal because these 
doctrines of the nineteenth century 
still stood as the law in the third 
and fourth decades of the twentieth 
century. 

The Nuremberg prosecutions con- 
stitute this century’s most definite 
challenge to this anarchic concept of 
the law of nations. Save the Nurem- 
berg proceedings, too little has come 
out of the war to challenge the catas- 
trophic doctrines invoked to excuse 
starting it. If those guilty of inciting 
World War II had been held im- 
mune from prosecution, any who 
might tomorrow plot a third one 
would be equally immune. Further- 
more, machinery to make new inter- 
national law is so inadequate, inertia 
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is so great, conflict and suspicion are 
today so paralyzing, that we can fore- 
see no time when aggressive wars 
will be outlawed or their perpetra- 
tors legally punishable if the Nurem- 
berg basis for doing so was not valid. 

If mankind were still helpless and 
hopeless in the throes of antiquated 
teachings it would be disheartening, 
for those who insist that there was 
no such law as Nuremberg applied 
generally agree that there should be 
such law. 

Critics Deny Validity of Trials, 

But Admit Their Value 

At the opening of the international 
trial, Dr. Otto Stahmer, on behalf of 
all defendants, asserted to the court 
that “‘a real order among the states 
is impossible as long as every state 
has the sovereign right to wage war 
at any time and for any purpose.” 
He acknowledged that public opin- 
ion already distinguished between 
just and unjust wars and demanded 
that the men guilty of launching un- 
just war be punished. He said, “Hu- 
manity wishes that in the future this 
idea will be more than a postulate, 
that it will become valid interna- 
tional law. But today it is not yet 
international 
later he declared, “In fact, this [in- 
dictment] is far ahead of its time, as 
is the whole way of argumentation 
by Justice Jackson.” A German 
critic, Dr. Hans Ehard, Minister- 
President of Bavaria, recently argued 
strongly that Nuremberg did not 
apply existing law, but nevertheless 
said, “We must salute the Nurem- 
berg trial as a guide-post for the fur- 
ther development of the law of 
nations.” 

It is illuminating that these in- 
terested and learned opponents of 
the Nuremberg proceedings find it 
impossible to condemn the trial by 
standards of the past without also 
commending it by standards of the 
future. Their contention is that the 
trial has fallen, in a legal sense, “‘be- 
tween two worlds—one dead, the 
other powerless to be born.” 

OF course a first attempt to con- 
duct an international criminal trial 
against the highest surviving officials 
of a once powerful state for crimes 


existing 


law.” And 
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against the peace of the world and 
the dignity of mankind was bound to 
cause lasting controversy. As_con- 
temporaries we all lack the perspec- 
tive to anticipate the verdict of his- 
tory on this effort. Those whose 
energies were engaged in the strug- 
gle lack objectivity most of all. But 
I recognize that there is room for 
honest and intelligent difference of 
opinion as to many aspects of the 
enterprise. Whatever view one takes, 
Nuremberg witnessed a legal event 
of importance. So, with such detach- 
ment as I can summon, I shall try to 
tell something of the origin of the 
trial and some of its more interest- 
ing problems, and of the use we 
made of the lawyers’ hearing pro- 
cedures and trial technique in this 
novel situation. 

As, one after another, a dozen un- 
prepared countries, with each of 
which Germany had a treaty of 
friendship and nonaggression, were 
overrun by undeclared wars, the 
opinion was almost universal that 
the hostilities had no cause except 
Germany's ambition for conquest. 
As it went on, the world was also 
shocked and horrified by Germany’s 
wantonly brutal and savage conduct. 
Appeals and protests alike were 
scorned. Then came a series of un- 
equivocal warnings that the course 
of its leaders was regarded as out- 
side the bounds of modern warfare 
and criminal. In 1942 representa- 
tives of nine occupied countries met 
in London and issued the “St. James 
Declaration”, that the war criminals 
would be “sought out, handed over 
to justice and judged”. This brought 
replies from President Roosevelt that 
“they shall have to stand in courts 
of law . .. and answer for their acts”, 
and from Mr. Churchill that they 
would “have to stand up before tri- 
bunals”, and a Soviet declaration 
that they must be “arrested and tried 
under criminal law”. As the terror- 
ism grew, seventeen nations formed 
the “United Nations War Crimes 
Commission”, headed first by Sir 
Cecil Hurst and later by Lord 
Wright. It did valiant service in 
gathering information as to war 
crimes and suspects. As the horrors 


did not abate, Churchill, Stalin and 
Roosevelt, by the Moscow Declara. 
tion of November, 1943, pledged the 
Allies to return accused German; 


for trial by the country in which} 


atrocities were committed, but de. 
clared that those whose offenses had 
no particular geographical location 
“will be punished by a joint decision 
of the Governments of the Allies”. 


Wartime accusations, of course,§ 
rested upon information that ap 


peared credible, but in large part 
did not measure up to the standard 


of legal evidence, and could not then} 
be verified. But the Allies were’ 
forced to decide whether to investi-| 
gate these charges or to abandon 


them when they found the survivors 


of the accused among Allied pris-|j 
oners. Shortly before the German} 


surrender, I was appointed to repre- 


sent the United States in negotiating | 
the joint decision promised in the J 


Moscow Declaration and, as Chief 
of Counsel, to conduct in its behalf 
such trial as might be decided upon. 


Trial of War Criminals 

Was Only Course 

Only three dispositions have ever 
been suggested as possible for these 
accused captives. One was to free 
them and abandon the accusations. 


That course, at that time, had almost , 


no responsible advocates. The sec- 


ond possible method was a political J 
decision to execute, exile or other- | 


wise punish them. Some favored do- 
ing this by simple fiat of the Allied 
powers, but others would have cam- 
ouflaged it with some kind of farcical 
trial. For example, one periodical 
editorialized, “In our opinion the 
proper procedure for this body 
would have been to identify the pris- 
oners, read off their crimes with as 
much supporting data as seemed use- 
ful, pass judgment upon them quick- 
ly, and carry out the judgment with- 
out any delay whatever.” And a pro- 
fessor of political science was widely 
quoted in the press to this effect: 
“What, in my opinion, they should 
have done is to set up summary 
courts martial. Then they should 
have placed these criminals on trial 
before them within twenty-four 
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hours after they were caught, sen- 


= tenced them to death, and shot them 


in the morning.” Such insistent and 
popular, but stultifying, counsel was 
rejected. 

The only course remaining was to 
hold a good-faith trial for specific 
offenses, to be proved by evidence, 
with full opportunity to the accused 
to offer evidence or argument in de- 
fense or mitigation. How else than 
by our traditional hearing process 
could it be determined who was and 
who was not really responsible for 
particular reprehensible acts? How 
else would we discriminate among 
those who should be executed, who 
imprisoned and who _ exculpated? 
{nd how could anything we did be 
justified before the future if we did 
not make and act upon a record? On 
June 7, 1945, I reported to President 
Truman, recommending against “un- 
discriminating executions or punish- 
ments without definite findings of 
guilt, fairly arrived at” and in favor 
of trying the accused not only for the 
planned campaign of atrocities but 
for the instigation and waging of 
wars of aggression as well. This re- 
port, approved by the President, was 
published and became an integral 
part of the foreign policy and occu- 
pation program of the United States. 

However, the decision to hold a 
trial was made in the face of ob- 
stacles so formidable that many well- 
wishers thought it a quixotic under- 
taking beyond our power to accom- 
plish. There was no beaten path to 
follow, no precedents to teach former 
successes or failures. No court was in 
existence to hear such a case. The 
prosecution must be conducted in 
four languages by lawyers trained in 
four different legal systems, two being 
of the common law tradition and two 
of the civil or Roman law school. 
The defense would be made by coun- 
sel whose practice, especially under 
the Nazis, was in many respects dif- 
ferent from all the others. Many 
differences in their customs and prac- 
tice in criminal cases must be recon- 
ciled in some yet undrafted code of 
procedure. While substantive law 
could be gleaned from scattered 
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sources, there was no codification of 
applicable law. Moreover, very little 
real evidence was in our possession, 
the overwhelming mass of documents 
being still undiscovered and their 
existence largely unsuspected. We 
did not even know whether a court- 
house that could house such a trial 
was still standing in Germany, or if 
so, where it was to be found. Most 
of our preparation and all of the 
trial must be carried on where we 
would be surrounded by enemies, 
and where transport and communi- 
cation were at a standstill and the or- 
dinary facilities for living, as well as 
for work, had been destroyed. 

To try to bring some order out of 
this chaos, representatives of the four 
powers met in London in June of 
1945. The published minutes of this 
conference record the discussions and 
conflicts, concessions and compro- 
mises which produced the Charter of 


the Nuremberg International Mili- 
tary Tribunal. I doubt whether a 
more novel or challenging task ever 
was set before members of the legal 
profession. All countries chose dele- 
gates who were preéminently law- 
yers rather than diplomats or poli- 
ticians, although not strangers to 
these activities. All had long practi- 
cal trial experience and approached 
the negotiations as a technical profes- 
sional task, with the utmost good 
will toward each other and a deter- 
mination to succeed. All agreed in 
principle that no country reasonably 
could insist that an international 
trial should be conducted under its 
own system and that we must borrow 
from all and devise an amalgamated 
procedure that would be workable, 
expeditious and fair. The conference 
resulted in an agreement, signed for 
the four powers by delegates high in 
their respective judicial systems, who 


October, 1949 + Vol. 35 815 





Nuremberg in Retrospect 


had shared responsibility for nego- 
tiating it. These were Jowitt, Lord 
Chancellor, for the United King- 
dom; Falco, Judge of the Cour de 
Cassation, for France; Nikitchenko, 
Vice President of the Soviet Supreme 
Court, for the Soviet Union; and my- 
self, for the United States. 


Differences Between Soviet and Allies 
Faced at London 


It is not easy to explain fairly and 
accurately all the ideological con- 
flicts that perplexed the London 
Conference. The chief differences, 
however, had their roots in two con- 
flicting fundamental concepts—one 
as to the relation between a court 
and the government which estab- 
lishes it; the other as to the nature 
of the criminal process. 

A hasty general glance at the So- 
viet legal tradition will make the So- 
viet doctrine easier to understand, 
but not easier to accept. As you 
know, the Russian people received 
their philosophy of law and govern- 
ment from the ancient Mediter- 
ranean world through the same geo- 
graphical route by which they re- 
ceived their religion—Byzantium and 
the East. Also, modern Russia re- 
mained largely insulated from the 
intellectual forces which liberalized 
Western Europe and shaped the in- 
stitutions of both Canada and the 
United States. The English concep- 
tion, expressed by Coke, that “the 
King is under God and the law”, 
would have been regarded by Rus- 
sian jurists as treason, and French 
liberalism, expressed by such writers 
as Montesquieu, never effectively 
persuaded them. The authorita- 
rianism of Russia’s venerable insti- 
tutions has had no amelioration over 
the centuries. The Bolshevist Revo- 
lution appropriated, rather than re- 
formed, the instruments of despotic 
power. Prime Minister Atlee recent- 
ly described the Soviet Union as 
merely an “inverted czarism”. Soviet 
jurists teach that this union of Marx- 
ism with czarism, through a dictator- 
ship of the proletariat, is enough to 
make the Soviet Union ‘“demo- 
cratic”. Hence, the Soviet revolu- 
tion has done very little to bring 
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Russian legal thinking any closer to 
our Western tradition. 

The able Soviet representative 
brought to London from this back- 
ground his conception of a court and 
of the law. An earlier revolutionary 
writer expressed it in these terms: 
‘The court has always been and still 
remains, as it ought to be according 
to its nature—namely, one of the or- 
gans of governmental power, a weap- 
on in the hands of the ruling class 
for the purpose of safeguarding its 
interests.” Vyshinsky’s more recent 
book, The Law of the Soviet State, 
reiterates that a court is merely an- 
other implement of a dominant class 
in advancing its interests. He pro- 
nounces the idea of “bourgeois theo- 
rists” that courts are organs “above 
classes and apart from politics” to be 
radically false. 

In accord with this philosophy, the 
Soviet representative took the posi- 
tion that any tribunal we set up must 
be bound by the Moscow Declara- 
tion of Roosevelt, Churchill and 
Stalin that our Nazi captives were 
criminals and hence would consider 
the personal guilt of each only as a 
basis for sentencing him. All other 
delegations, of course, rejected this 
idea and insisted that the tribunal 
independently determine the whole 
question of each defendant’s guilt or 
innocence upon the evidence and the 
law. The Soviet yielded and this 
Western concept of the court was 
finally adopted and governed the 
trial. 


Continental Concept of Criminal Trial 
Versus Common-Law Concept 


The other fundamental difference 
concerned the nature of a criminal 
proceeding and consequently the 
manner in which it should be con- 
ducted. Our common-law criminal 
trial is an adversary proceeding be- 
fore a jury, in which the judge is a 
moderator or arbitrator between 
combatant counsel. The Continental 
countries generally, including the 
Soviet Union, regard the criminal 
trial as an inquest to solve the crime, 
conducted on behalf of society by 
the court, not as a moderator, but as 
an active inquisitor. The Soviet dele- 
gates, with particular reference to 


the United States, expressed dislike 
for the extremes to which we carry 
the adversary theory, and suggested 
that some of our methods are unfair 
to defendants, tend to promote con- 
tests, and permit trials to drag out 
into endurance tests, like sporting 
events. I could not deny that these 
criticisms have some truth as to 
criminal trials in the United States, 
some of which have degenerated 
close to the limits of toleration. 

These differences of fundamental 
theory manifested themselves in sev- 
eral procedural disagreements. One 
concerned the contents of an indict- 
ment. Soviet and also Continental 
jurists consider that our method of 
providing the accused with only a 
skeleton statement of charges, with- 
holding the evidence until he is in 
court, does not give an innocent man 
fair opportunity to prepare for trial, 
and leads a guilty one to contest 
charges to which he might plead 
guilty if he knew the government's 
evidence. There is nruch to be said 
in support of these criticisms. The 
Russians proposed that this indict- 
ment should furnish to the court and 
to defendants a dossier of the evi- 
dence, including statements of all 
witnesses, and all documents relied 
upon. Our compromise was that the 
indictment should contain much 
more than would be customary in 
the United States, while giving the 
defendant much less information 
than would be given in France, Ger- 
many or Russia. 

Another manifestation of the dif- 
ference in systems concerned the 
relative functions of the court vis-d 
vis the prosecution. We believed 
that the tribunal should have no 
responsibility for preparation or 
conduct of the prosecution, but 
should receive the indictment, hear 
the evidence offered by the parties, 
and render judgment. The Soviet 
idea was that the case would actively 
be conducted by the tribunal, with 
the prosecutors as subordinates. The 
tribunal, they thought, should decide 
what witnesses to call, what docu- 
ments to put in evidence, and should 

(Continued on page 881) 
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The Judicial Council: 


A Quarter Century of Progress 


by Harry D. Nims - of the New York Bar (New York City) 


® Without publicity, handicapped by lack of funds, the hardworking members of 


the thirty-six judicial councils in the country have done a tremendous job of improving 


the quality of state legislation and the administration of justice. Originally proposed 


in Massachusetts, the idea of a group of judges, lawyers and, in some cases, laymen 


to make a continuous study of the work of the courts and to suggest improvements 


has proved its worth. In this article, Mr. Nims traces the achievements of these councils 


and gives them long overdue credit for what they have done. 





® It is not difficult to sense what was 
in the minds of the members of a 
Massachusetts Judicature Commis- 
sion organized in 1919, which recom- 
mended the creation of an agency 
which would make a continuous 
study of the work of the courts and 
suggest how it might be improved. 
Its powers were to be limited to study 
and suggestion. It was hoped and 
believed that since it would contain 
experienced judges and lawyers, with 
no obligation or purpose, as mem- 
bers of the agency, except to serve 
the public, their suggestions would 
seldom be questioned. By this de- 
vice, it was believed that the old, old 
problem of finding a method to be 
used to improve the administration 
of justice might be solved, in part 
at least. 

Apparently this suggestion of the 
Massachusetts Commission reached 
Ohio rather promptly, for in 1923 
the legislature of that state passed a 
statute which began, “There shall be 


a judicial council. .. .” 


Massachusetts followed suit in 
1924 when its legislature passed a 
statute which also began, “There 
shall be a judicial council. . . .”? 

The idea met with quick response 
by legislatures and the press and soon 
other states took similar action, and 
in the years that followed some 
thirty-six states have created such 
councils. But, in most instances, the 
legislatures seem to have felt that, 
once the councils were organized, the 
job was done and have refused to 
implement them with enough money 
to enable them to function and have 
left them to struggle on as best they 
could, often without funds enough 
even to pay for the roytine corres- 
pondence and drudgery involved. 
In some instances, because of lack 
of funds, distinguished judges and 
lawyers, appointed to these councils, 
have done the clerical work neces- 
sary to keep them alive. 

And so, today, twenty-six years 
after the first council was organized, 
it may be well to consider the record 


































which the councils that have been 
given adequate support have made 
and to ask: “Is there any merit in the 
idea? Are the councils of any value 
to the public or to the courts?” 


New York Council Includes 
Judges, Lawyers and Laymen 


Let us attend a meeting of one of the 
active councils. The New York 
Council meets in the courthouse at 
25th Street and Madison Avenue, 
New York City. The members sit at 
a long table, at the head of which is 
the Chief Judge of the Court of Ap- 
peals, the highest judicial officer of 
the state. Down the table, at his 
right and left, are the Presiding Jus- 
tices of the four Appellate Divisions 
of the Supreme Court (the court of 
general jurisdiction), which are inter- 
mediate courts of appeal. At the 
table also are the chairmen and rank- 
ing minority leaders of the commit- 
tees of the state legislature dealing 
with judicial problems, four lawyers 
representing the bar associations, two 
lay members of the public, and sev- 
eral retired judges who, by statute, 
remain members of the Council after 
their retirement. Never has this 
Council lacked a quorum. It is un- 
usual for any of the judges on the 
Council to be absent. 

So, at this table, are representatives 
of the legislature, the Bench, the 





1. 110 Ohio Laws 364. 
2. Acts of 1924, c. 244. 
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The Judicial Council 


It would be 
difficult, indeed, to overestimate the 


Bar and the public. 


value to the state of these meetings 
of the Council, at which this group 
discusses the work of the courts. 
The New York Council has pub- 
lished fifteen reports, some of them 
having 500 pages or more. They con 
tain its recommendations adopted by 
the legislature or the courts during 
the year, the subjects which it has 
under consideration, detailed 
statistics on the work of the courts for 


and 


the year. They contain also studies 
supporting some of its recommenda- 
tions, which represent scholarly in- 
vestigations of problems relating to 
procedure. After receiving its 1949 
Report, Justice George Rossman, of 
the Oregon Supreme Court, wrote 
the Council that its annual reports 
“are a storehouse of valuable infor- 
mation inter- 
ested in judicial administration”. 


for everyone who is 


Accomplishments of Council 
Are Listed 


Among the recommendations of this 
Council which have been put into 
effect are a Model Uniform City 
Court Act which has been adopted 
by five cities; clarifications of the 
jurisdiction of various courts; legisla- 
tion regarding women jurors and 
reduction of exemptions from jury 
duty; changes tending to avoid multi- 
plicity of actions so that as many 
disputes as possible may be settled 
in one litigation; measures to sim- 
plify proceedings preliminary to 
trial; measures permitting judicial 
notice of most matters of law which 
results in eliminating much tedious 
evidence; revision of procedures sup- 
plementary to judgment; modern- 
ization of exemptions from execu- 
tion; authorization of appeals from 
dismissals of indictments for failure 
to state a crime; abolition of techni- 
cal orders of mandamus, certiorari 
to review and prohibition, and sub- 
stitution thereof of simpler proceed- 
ings. This last mentioned change has 
served as a model in other juris- 
dictions. 

The staff works in law libraries 
and in the courts, consults with 
judges, district attorneys and court 
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clerks. Correspondence is carried on 
with cooperating committees of the 
principal bar associations, to which 
recommendations of the Council are 
usually submitted before action is 
taken. Its reports are used in law 
schools. Copies of the salient parts 
of its 1949 report were sent to the 
seven thousand members of the State 
Bar Association. It prepares bills 
embodying its recommendations for 
legislation, but never lobbies them. 
It sends monthly summaries of the 
conditions of the calendars to the 
judges and others. In the fourteen 
years prior to January I, 1949, over 
250 of its recommendations had been 
put into effect. Its statistical reports 
have proved of value in appraising 
the merits of various procedures. 
They showed, for instance, that there 
are fewer disagreements with the five- 
sixths verdict than with the unani- 
mous verdict. Its average yearly ex- 
pense has been $29,800. 


Massachusetts Council Recognized 

as Adviser on Courts 

The Massachusetts Council has made 
a definite place for itself in the gov- 
ernment of that state, for it has be- 
come the recognized adviser of the 
legislature in matters pertaining to 
the courts. Almost every year since 
the Council’s organization in 1924, 
the legislature has submitted prob- 
lems to it and awaited its recom- 
mendation before acting on legis- 
lation. 

This Council is made up of the 
Chief Justice or other Judge or a re- 
tired Judge of the Supreme Judicial 
Court, the Superior Court, the Land 
Court and the Municipal Court of 
the City of Boston, together with a 
probate judge and a judge of a dis- 
trict court—six judges in all, together 
with four members of the Bar. 

Each year it has issued a repoit 
containing statistics and dealing with 
problems of current interest to the 
Bench, Bar and legislature. It meets 
at least once a month during most of 
the year. It has never lacked a 


quorum. December 1, in each year, 
it reports to the governor. The gov- 
ernor transmits the report to the 
legislature. More than 60 per cent of 


its recommendations have been 
adopted. Due to the unselfish efforts 
of Frank W. Grinnell, its secretary 
for many years, and to the activity of 
its members, its expenses have been 
small. Its present budget is $1,800 
for expenses and $5,000 for the salary 
Each year 2,500 
copies of its report go to lawyers, 
editors and judges in the state. Its 
value to the state is not open to 
question. 


of its secretary. 


California Council Created 

by State Constitution 

The California constitution directs 
that the chairman of the Judicial 
Council “shall seek to expedite judi- 
cial business and to equalize the 
work of the judges and shall provide 
for the assignment of any judge to 
another court of like or higher juris- 
diction”.’ It also empowers and di- 
rects the Council to promulgate rules 
for the courts of the state. No other 
council has either of these powers. 
It is the only constitytional council. 

Under this provision, this Council 
makes from 500 to 600 assignments 
of judges each year, and it is con- 
stantly revising court rules and pro- 
mulgating new ones. 

Two years after its organization, 
exercising its rule-making powers, 
it issued rules for the superior courts, 
which put into effect a master calen- 
dar system and many other improve- 
ments. In 1930, it reported that: 
“When the Judicial Council was 
created six years ago, the congestion 
of judicial business of the State was 
apt to be described as ‘shameful,’ ‘dis- 
graceful’ and ‘unbearable’”, and 
added that its current report would 
show that long delay “is practically 
a thing of the past”. 

Each legislature calls on the Coun- 
cil for information and advice re- 
garding proposed legislation affect- 
ing courts, number and salary of 
judges, etc. The governor also seeks 
the assistance of the Council and re- 
quests its recommendation on prac- 
tically all legislation affecting courts 
and the judiciary. 

The Council has saved the tax- 
payers of California substantial ex- 





3. C. 48, Stat. 1925. 
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pense by preventing the establish- 
ment of specialized courts, such as a 
court of criminal appeal and one of 
tax appeals. 

Of the work of this Council, Gov- 
ernor Earl Warren wrote in June, 
1949: 


I am happy to comply with your 
request that I comment on the work 
of the Judicial Council of California 
and its value to the people of this 
state. The constitutional amendment 
creating the Council was adopted in 
1926, and it resulted in large part 
from the studies of the Commonwealth 
Club of California, which was seri- 
ously concerned at that time about 
delays in the administration of justice 
in our courts. Thus, one of the pri- 
mary responsibilities vested in the 
Council by the Constitution was that 
of expediting and equalizing judicial 
business by assigning judges from one 
court to another, and from one part 
of the state to another. This power 
has provided a simple, flexible device 
for meeting the fluctuating trends in 
the business of the courts and has been 
invaluable in providing for an effi- 
cient use of judicial manpower. In ad- 
dition to this power to control the use 
of judicial manpower, the Council was 
granted a general supervision over 
the courts of the state by reason of its 
power to adopt rules governing their 
operation, not inconsistent with 
statute. 


The powers already mentioned are 
what might be termed “management 
powers” and I believe that the Cali- 
fornia Council is unique in its exercise 
of such authority. In addition, how- 
ever, the California Council performs 
the more customary tasks of com- 
piling judicial statistics and making 
recommendations for improving the 
administration of justice to the Gov- 
ernor, the Legislature and to the vari- 
ous courts themselves. Frequently the 
Council’s recommendations _ result 
from specific requests by the Legisla- 
ture or other public bodies for in- 
vestigations in _ particular fields. 
Among its recent achievements might 
be mentioned the Council’s compre- 
hensive revision of appellate proce- 
dure in California by its promulga- 
tion of the “Rules on Appeal” in 
1943, its detailed investigation of 
quasi-judicial administrative action 
which resulted in the 1945 California 
Administrative Procedure Act, and its 
revision of the rules relating to pro- 
ceedings in the trial courts. At the 
present time the Council’s recom- 
mendations for a sweeping reorganiza- 
tion of the inferior court structure of 
the state are pending before the State 


Legislature. 

I concur in the suggestion made in 
your letter that effective results can 
only be achieved if the work of a judi- 
cial council is supported by adequate 
appropriations. This fact has been 
recognized in California where, in 
addition to appropriating funds to 
cover extra expenses arising from the 
assignment of judges, the Legislature 
appropriated $59,670.00 in 1947, and 
$74,022.00 in 1948, for the annual 
support of the Judicial Council. The 
current budget, which I have just ap- 
proved in the last few days, provides 
$77,404.00 for the Council for the next 
fiscal year. These funds are used to 
maintain the Council’s permanent re- 
search and statistical staff and to carry 
out its duties. We in California feel 
that, over the years, the value of such 
expenditures has been demonstrated. 
To us the Judicial Council of Cali- 
fornia furnishes a vitally needed in- 
strumentality of state government, 
both in its management of court busi- 
ness and in its continuous efforts to 
improve the administration of justice 
in our courts. 


Kansas Council Expedited 
Work of Courts 
At the outset, the Kansas Council 
faced serious court delay and largely 
solved it. It instituted a system of 
statistics and arranged for their cur- 
rent publication. It discovered that 
its publication of these statistics 
speeded up litigation, for soon the 
judges took pride in not permitting 
a large number of cases to be pend- 
ing at the end of the year or to re- 
main long on the dockets. It formu- 
lated rules, which were adopted, to 
expedite the business of the trial 
courts. Its studies of appellate prac- 
tice have resalted in shortening the 
time for appeal and in faster disposi- 
tion of cases. Beginning with April, 
1933, its reports to the governor have 
been published in its quarterly Bul- 
letin. This has brought out criti- 
cisms and suggestions from the 
Bench, Bar and public. Several of 
the articles in the Bulletin have be- 
come almost textbooks for Kansas 
lawyers on such subjects as home- 
steads, eminent domain and the like. 
It has reviewed the procedure of 
the Kansas probate courts. It pro- 
posed a new code of substantive and 
procedural probate law, which be- 
came effective in 1939. It has recom- 


The Judicial Council 















































































Harry D. Nims is a member of the 


New York Bar specializing in unfair 
competition and trade-mark law. A na- 
tive of New Hampshire, he received his 
bachelor's degree at Williams and his 
legal education at New York University. 
He has practiced in New York City since 
1901, and served as secretary of the 
National Conference of Judicial Councils 
from 1939 to 1941. 
Unfair Competition and Trade Marks, 
first published in 1909. 


He is the author of 





mended statutory changes in many 
fields, such as pleading in divorce 
cases, various phases of criminal law, 
the jury system, civil process, judicial 
apportionment and real estate titles, 
many of which have been enacted 
into law. 

This service cost the State of Kan- 
sas about $2,300 a year up to 1947. 
In 1948, the appropriation for the 
Council was $5,500, with an allow- 
ance to the State Printer for its 
publications. 

At the moment this Council has 
under consideration county court 
procedure; redistricting of judicial 
districts, qualification of judges; se- 
lection of judges; one court for each 
county combining all departments, 
probate, civil and criminal; revision 
of the state’s civil code which has 
been in operation for forty years; 
and procedure before administrative 
boards. 

One Justice of the Supreme Court, 
two Judges of the District Court, four 
lawyers and the chairmen of the 
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The Judicial Council 


Senate and House Judiciary Com- 
mittees of the legislature make up its 
membership. All except the legisla- 
tive members are appointed by the 
Chief Justice for staggered four-year 
terms. It has issued more than sixty- 
five publications. 


State of Washington Council 
Revised Criminal Procedure 


The council in the State of Washing- 
ton was organized in 1925, and is 
made up of the Chief Justice of the 
State, two judges of the Supreme 
Court, two judges of the Superior 
Court, the chairmen of the Judiciary 
Committees of the Senate and House, 
and three members of the Bar, one 
of whom must be a_ prosecuting 
attorney. 

All proposals for change in judi- 
cial administration are referred to 
the Council for study and analysis. 
If approved, it usually drafts the 
proposed bills or rules incorporating 
such proposals. 

This Council has been active since 
its organization. It has made numer- 
ous recommendations, including one 
for a drastic streamlining of criminal 
procedure. As a result, criminal 
cases which go to the Supreme Court 
are usually concluded within five 
months. It assembles statistics cover- 
ing both the Superior and the Su- 
preme Courts. It has won the con- 
fidence of the Bar because it submits 
all its major proposals to a referen- 
dum of the Bar before making rec- 
ommendations, thus eliminating fear 
on the part of lawyers that changes 
would be made without notice to 
them. 

All of the councils, except three, 
contain judges; three contain only 
judges; twenty-three contain both 
judges and lawyers; eighteen contain 
judges, lawyers and laymen; six con- 
tain one or more professors of law; 
one (Texas) contains a journalist; 
one (Washington) contains a prose- 
cuting attorney; and three are made 
up of lawyers alone. 

Prior to the organization of the 
councils, statistics of the work of the 
courts were practically nonexistent. 
Legislatures, judges and students of 
procedure and court organization 
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were in the dark statistically as to 
actual conditions. Today a number 
of the councils compile and publish 
very complete statistics of this sort. 

The councils publish valuable re- 
ports. In 1932, the Michigan Coun- 
cil issued a study on discovery; and, 
in 1945, one on the activities of the 
Circuit Court in Detroit under the 
title “Friend of the Court”. Again, 
in 1946, it published a study by Pro- 
fessor Edson R. Sunderland, Secre- 
tary of the Council and one of our 
foremost students of procedure, en- 
titled Justices of the Peace Courts 
and Other Courts—a live problem in 
many states. 

It is very unfortunate that these 
and similar studies of the councils 
are not more readily available. So 
valuable are they, that in 1942 Dean 
Pound said that “No one can be sure 
that he is in a position to speak with 
assurance upon or draft a statute or 
rule with respect to any important 
question until he has looked through 
the reports of the judicial councils”’.‘ 
The New York legislature has caused 
parts of the first eight reports of the 
New York Council to be printed in 
permanent book form at a cost of 
about‘ten thousand dollars. 


Public Has Not Been Told 
of Councils’ Work 


So far as the writer is aware, on only 
one occasion has the general public 
ever been told much about the judi- 
cial council idea or had a chance to 
express an opinion of it. That was 
in 1926 when the Commonwealth 
Club of California, a Civic organiza- 


‘tion of some 4000 members, to which 


Governor Warren refers in his letter, 
decided that the state should have a 
judicial council, and it was found 
necessary to submit a constitutional 
amendment to the voters. The Club 
proposed such an amendment. The 
Council was to consist of the Chief 
Justice and ten other judges. The 
legislature approved the bill. The 
Club then appointed a campaign 
committee and appropriated $500 
for its expenses. This committee sent 
to the newspapers of the state drafts 
of proposed editorials which empha- 
sized the high points of the judicial 


council idea, including the fact that 
a judicial council in effect is an in- 
troduction of the principle of a cor- 
porate board of directors into the 
judicial machinery of the state; that 
it represents a coordination of judi- 
cial manpower and the elimination 
of lost motion. 

As one of those active in the move- 
ment expressed it afterward: ‘The 
editors ate it up. They understood 
it..It appealed to them. They turned 
loose the editorial batteries of the 
California press from one end of the 
State to the other. The editors gave 
us $100,000 worth of publicity. The 
editors of the State carried and won 
the campaign. Our Campaign Com- 
mittee didn’t use its $500 budget 
fund.” 

What the public would say of the 
judicial council idea today, no one 
knows, but there is some reason to 
believe that the voters and the news- 
papers, if given the facts, again 
would “eat it up” and believe that 
it makes sense. : 

Legislation regarding the courts 
can be worked out in the hurry and 
bustle of legislative sessions and un- 
der the strain created by the pressure 
of interested groups or, following the 
custom of the California and Mas- 
sachusetts legislatures, it can be first 
referred to a judicial council for 
investigation and study and the re- 
sult submitted to the Bar and the 
public for discussion, as has been 
done by the Council in California, 


. in connection with its study of the 


inferior courts of the state, in the 
course of which it investigated the 
number, locality and types of these 
courts, the authority for their exis- 
tence, their jurisdiction, the manner 
in which the judges are selected and 
their qualifications and pay, the fi- 
nancial support these courts receive, 
what is done with the fees collected, 
the procedure that is used in them, 
and the methods of reviewing their 
judgments. In addition, constitu- 
tional provisions, statutes, county 
and city charters and local ordin- 


(Continued on page 887) 





4. Address to Boston Bar Association, 13 Boston 
Bar Bull. 77. 
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A Program of Public Service: 






The Minnesota State Bar Association 


by W. W. Gibson + of the Minnesota Bar (Minneapolis) 


® A unique program of public service was begun a year ago by the Minnesota State 


Bar Association. Convinced that the public did not understand the place of law and 


lawyers in our American democracy, it began a campaign of public education and 


service to explain the law and lawyers to the public; to defend our American liberty 


for the individual; to merit public confidence through unselfish service; and to alert 


individual lawyers to the effect upon public opinion of the things they do, both as 


individuals and as an association. In this article, the Chairman of the Minnesota 


Bar Association's Public Relations Committee describes the work of the Committee 


and examines the progress made during the one year of its operations. 





® It is strictly a coincidence that a 
state bar public relations committee 
should have a tremendous success in 
Minnesota, home of the wall-eyed 
pike. But if any committee ever had 
to look in two opposite directions at 
the same time, this one did. 

I am referring to the double-bar- 
reled program which has come to the 
close of its first year with an over- 
whelming vote of confidence on the 
part of a convention that contained 
the potential ingredients for several 
perfect splits. 

At the Duluth convention of the 
Minnesota State Bar Association a 
year ago this summer, delegates held 
a mirror to themselves and decided 
that something should be done, pub- 
lic relations-wise, for the legal profes- 
sion of the state. The mirror they 
held took the form of a survey which 
revealed, among other things, these 
startling facts: 


Half of the answering lawyers felt 
the pinch of unauthorized practice by 


banks, real estate operators, tax ex- 
perts, accountants and_ insurance 
agents or companies; 

A fourth of the lawyers said they 
were not being properly compensated 
for their training and experience; 

More than a third felt that the pub- 
lic does not know of the high stand- 
‘ards maintained by the Bar, while 
only one lawyer in twenty thinks that 
the public understands how these 
standards are maintained; 

More than half were convinced that 
the average layman does not realize 
that it is good business for him to 
consult a lawyer before rather than 
after he gets into trouble; 

More than half agreed with public 
criticism to the effect that legal proc- 
esses are too slow; 

Nearly a fifth of the lawyers agreed 
with clients that litigation sometimes 
costs too much; 

Nearly half of the lawyers agreed 
that attorneys are not as interested in 
public affairs and welfare as they 
should be. 


Accordingly, a large public rele- 
tions committee was formed, with 
representatives from every judicial 


the state, and was en- 
couraged to formulate a vigorous 
program of action. 


district in 


Public Relations Counselor 
Is Employed 

The committee’s first decision 
brought down two birds with one 
stone. It employed the services of a 
public counselor 
proposal to help rested upon the 
premise that a public relations pro- 
costs money — much 
money than was contained in the 


relations whose 


gram more 
state association’s budget for the 
The committee entered 
into an agreement with him to raise, 


purpose. 


by voluntary subscription, an ade- 
quate fund for a program. 

The next eight months were spent 
in raising the sum of $42,398.00. The 
last six months were devoted to pro- 
ducing results with the money raised. 
The two activities, of course, over- 
lapped slightly. The program was 
formulated in rough form and 
started as soon as the fund drive in- 
dicated assurance that a certain mini- 
mum of money would come in but 
before the final returns reached the 
central office. It was because there 
had to be both a fund drive and pro- 
gram activity in the same year that 
I spoke above of the “double-bar- 
reled” program of the Minnesota 
Bar this year. 

In drawing up its blueprint for 
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YOUR PUBLIC RELATIONS PROGRAM 


TO EXPLAIN THE LAW AND LAWYERS TO THE PUBLIC 
* TO DEFEND OUR AMERICAN SYSTEM OF INDIVIDUAL LIBERTY 
TO MERIT PUBLIC CONFIDENCE THROUGH UNSELFISH SERVICE 
TO KEEP OURSELVES ALERT TO THE POSSIBLE EFFECT UPON PUBL! 

OF THE THINGS WE DO, BOTH AS INDIVIDUALS AND AS AN 


ASSOCIATION... Pubtic Relations Committee 
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Display of Poster and Materials Used In Minnesota State Bar's Public Relations Program 





action, the committee was immedi- 
ately cognizant of two major cate- 
gories of lawyers. One group, com- 
posed of successfully-established at- 
torneys—principally in the metropol- 
itan centers—welcomed a program 
that would improve the Bar's pres- 
tige rating with the public and put 
lawyers in the forefront of the de- 
fense of our American system of in- 
dividual liberty. Another large group 
were more interested in a business- 
promotion type of program, al- 
though most of these men indicated 
sincere interest in the more idealistic 
phases of the work, too. 

To meet this dilemma, the com- 
mittee, after several exhaustive dis- 
cussions, decided upon a program 
having four objectives, as follows: 


1. To explain the law and lawyers 
to the public; 
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2. To defend our American sys- 
tem of individual liberty; 
3. To merit public 
through unselfish service; 
4. Tokeep individual lawyers alert 
to the possible effect upon public 
opinion of the things they do, both 
as individuals and as an association. 


To explain the law and lawyers to 
the public, the committee authorized 
the publication of a series of four 
public service pamphlets. Through 
its public relations counselor, it also 
sponsored a running flow of news 
releases on constructive bar activities. 
It also produced a small quiz game, 
entitled “It’s the Law”, designed to 
stimulate interest in the law and to 
heighten the readership of the public 
service pamphlets. This game was 
picked up by the newspapers and 
proved extremely popular. 

To defend our American system of 


confidence 


individual liberty, the committee 
authorized the chairman, an exec- 
utive committee and the public re- 
lations counselor to dramatize, 
through a statewide competition, the 
vital truth that freedom depends 
upon law. The committee also seized 
the occasion of publication of a book, 
championing the idea that freedom 
depends upon law, to make publicly 
a singular award to its author. For 
her History of Norway, Professor 
Karen Larsen of St. Olaf College was 
presented a gavel made from a piece 
of wood brought especially for the 
purpose from a tree growing beside 
the tomb of Abraham Lincoln, mar- 
tyred lawyer-president. 

To merit public confidence 
through unselfish service, the com- 
mittee lent its advice and counsel in 
a series of small, local activities car- 











ried o 
while, 
statew 
instity 
judici 
year © 
will c 
durin 
Spe 
and 
phlets 
tions 
on WI 
amin 
new | 
One > 
other 
torne 
pamp 
fessio 
servic 
empl 
prodt 
Th 
the f 
test. 
vited 
word: 
Depe 
Law.’ 
sized 
the lz 
selves 
the 
itself 
Co 
to ta 
their 
ment 
jury 
State, 
schoc 
the | 
ciatic 
was 4 
for t] 
one { 
The 
gle a 
news 
two 
news 
ly, n 
verti 
and 
the 
yers, 
servi 

























tee 
ceC- 


ize, 
the 
nds 
zed 
ok, 
om 
icly 
For 
sor 
was 
ece 
the 
ide 
lar- 


nce 
»m- 
| in 
car- 








ried on in the public interest. Mean- 
while, it laid the groundwork for a 
statewide series of public relations 
institutes to be held in the various 
judicial districts during the second 
year of the program. These institutes 
will combine objectives (3) and (4) 
during the coming year. 
Specifically, the committee revised 
and reprinted two previous pam- 
phlets issued by former public rela- 
tions committees. One of these was 
on wills, the other was on title ex- 
aminations. It also produced two 
new pamphlets in its series of four. 
One was on joint tenancy and the 
other was on the subject of the at- 
torney-client relationship. The new 
pamphlets were given a finished, pro- 
fessional appearance through the 
services of an advertising agency 
employed to assist with technical 
production details of the program. 
The statewide competition took 
the form of a short statement con- 
test. High school students were in- 
vited to write not more than fifty 
words on the subject: “Why Freedom 
Depends on Government Unde» 
Law.” 
sized that dictators, handing down 
the law to their subjects, hold them- 
selves above the law, whereas under 
the American system, government 
itself must be kept under law. 
Competing students were invited 
to talk their statements over with 
their parents and teachers. State- 
ments were judged by a distinguished 
jury composed of the governor of the 
state, the director of the journalism 
school of the state university and 
the president of the state bar asso- 
ciation. The prize offered winners 
was a free trip to Washington, D. C. 


Contest promotion empha- 


for the best statement by a boy and 
one for the best statement by a girl. 
The contest was announced in a sin- 
gle advertisement in virtually every 
newspaper of the state, including 
two Negro newspapers, five labor 
newspapers and every country week- 
ly, no matter how small. These ad- 
vertisements were then reprinted 
and distributed to every corner of 
the state, through individual law- 
yers, school leaders and such social 
service organizations as the Y.M.C.A. 


and Y.W.C.A. On the basis of this 
relatively inexpensive promotion, 
more than 800 entries poured into 
contest headquarters from all over 
the state. Contest winners were de- 
clared by the jury to be a farmer's 
son out in a section of the state re- 
mote from the Twin Cities and a 
girl from a tiny hamlet up on the 
Canadian border. Judges had only 
numbered statements before them 
and did net know the identities of 
the winners nor the geographical lo- 
cations from which they came. 


Winners Taken for Visit 
to Nation's Capital 


When the winners were taken to 
Washington, the bar association re- 
ceived statewide press and radio sup- 
port and acclaim. Two newspaper 
men accompanied the party to cover 
the youngsters’ activities, one re- 
porter writing for the country news- 
papers of the state and the other for 
Twin City newspapers. The state’s 
leading news comentator-columnist 
also flew back for the first day’s activ- 
ities and devoted two entire columns 
to it and originated his two daily 
broadcasts from Washington, in 
which he described not only the do- 
ings of the youngsters but reiterated 
the serious purpose of the bar asso 
ciation in arranging the contest. In- 
deed, it was an outstanding distinc- 
tion of this contest that at no time, 
either in the promotion program for 
entries or in the course of the prize 
trip publicity, was the public ever 
allowed to overlook the basic objec- 
tive behind the contest. 

Incidentally, as an illustration of 
the way the whole program was co- 
ordinated, a copy of the quiz game, 
mentioned above, was sent to every 
contestant. 

In the field of press relations, the 
committee realized that cultivation 
of the understanding and coopera- 
tion of the newspapers and radio sta- 
tions constitutes, of itself, a kind of 
autonomous program the effects of 
which are felt in many other phases 
of the program. Accordingly, steps 
were taken to draw press and Bar 
closer together in the projection of 


A Program of Public Service 





their mutual interests. As one detail 
of this program, the public relations 
counselor prepared a handbook for 
all bar committee chairmen on how 
to meet the press. The book consists 
of elementary tips on press attitudes 
and the mechanics of news handling. 
If this book, which has drawn com- 
plimentary comment from represent- 
atives of both metropolitan and rural 
newspapers and the radio, proves as 
useful as it is hoped it will, it may be 
made available at small cost to law- 
yers all over the country. 

The committee also had designed, 
printed and framed a new certificate 
of membership in the state bar asso- 
ciation. A framed copy was sent, 
gratis, to every member of the asso- 
ciation with the purpose of stimulat- 
ing pride in membership and, con- 
sequently, of tending to increase the 
sense of responsibility of the mem- 
bers, individually. 

Finally, in a special meeting held 
on the eve of the convention, the 
committee, in surveying its work, 
that the 
name be changed from that of the 
Committee on Public Relations to 
Public Committee. 
felt that this title better described 
both the nature of its work and the 
that future 
should hold before themselves. 


recommended committee 


Service It was 


objectives committees 


Membership of State Bar 

Endorses Program 

As a result of this year of activity, 
the Minnesota State Bar Association’s 
relations program has re- 
ceived triple endorsement. By a voice 
the 
whelmingly approved the commit- 
tee’s recommendations that the pub- 
lic relations program be continued 
on a permanent basis, that the com- 
mittee name be changed to Public 
Service Committee and that the as- 
sociation’s by-laws be amended to 
permit the board of governors to in- 
crease the dues sufficiently to pro- 
vide a fund of one dollar per month 
per member for public relations ac- 


public 


vote, annual convention over- 


tivity. 

On a subsequent roll-call vote, nec- 
essary to amend the by-laws, the 
amendment passed by an all but 
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Elected to Board of Editors 


unanimous vote. Only four votes 
were recorded in opposition. Spokes- 
men opposing the action all empha- 
sized that the program itself was not 
under question but merely the ques- 


tion of whether or not the member- 


ship would be willing to pay its cost. 

Thus, in the short space of one 
year, the Public Relations Commit- 
tee of the Minnesota State Bar Asso- 
ciation has performed a prodigious 
and probably unprecedented task in 


Elected to Board of Editors 


® Meeting on Sunday, September 4, 
just before the opening of the An- 
nual Meeting, the Board of Gover- 
nors elected two new members of the 
Board of Editors of the JouRNAL. 
The vacancies on the Board of Edi- 
resulted from the untimely 
death in July of Walter P. Armstrong 
and the resignation, accepted with 
much regret by the Board of Gover- 
nors, of Judge Robert N. Wilkin. 
Alfred J. Schweppe of Seattle, 
Washington, was chosen to fill the 
vacancy caused by Mr. Armstrong’s 
death. Mr. Schweppe was born at 
New Ulm, Minnesota, in 1895. He 
received his Bachelor of Arts degree 
from the University of Wisconsin 
in 1916, the degree of Master of Arts 
from the same institution in 1917, 
and the degree of Bachelor of Laws 
from the University of Minnesota in 
1922. He was admitted to the Wash- 
ington Bar in the same year. He was 
dean of the law school at the Uni- 
versity of Washington from 1926 to 
1929, and since then has practiced 
law in Seattle. He is the author of 
the revised and third editions of 
Simpkins Federal Practice. A mem- 
ber of the Seattle and Washington 
State Bar Associations, he has been 
a member of the American Bar As- 


tors 
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Walters Studio 


ALFRED J. SCHWEPPE 





sociation since 1927. 

David A. Simmons of Houston, 
Texas, a former President of the As- 
sociation, was named to fill the va- 
cancy caused by the resignation of 
Judge Wilkin. Born at Galveston, 
Texas, in 1897, he was admitted to 
the Texas Bar in 1919 after graduat- 
ing with highest honors from the 
University of Texas Law School. He 
served two years as Assistant United 
States District Attorney, and then as 
First Assistant Attorney General of 
Texas shortly after his admission to 












framing a public relations program, 
paying for its cost by voluntary sub- 
scription and producing an enthusi- 
astic and freely-given vote of confi- 
its continuation on the 
part of the membership. 
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|Lawyers in the House of Representatives: - 


81st Congress Has Had Intensive Legal Training 


| by Albert P. Blaustein + of the New York Bar (New York City) 


® This is the second of two articles by Mr. Blaustein on the legal background of the 
81st Congress. The first article was devoted to a discussion of the Senate (35 A.B.A.J. 
108; February, 1949), while this article consists of a breakdown and analysis of the 
lawyer-congressmen in the new House of Representatives. 





® Like their legislative counterparts 
in the United States Senate, the typi- 
cal members of the present House of 
Representatives lay claim to inten- 
sive legal training, practice at the 
Bar, and legal service as federal, 
state, county and city attorneys and 
judges. 

While there are fewer lawyers per- 
centage-wise in the House than in 
the Senate, the elections of last No- 
vember give ample evidence that 
once again the American electorate 
has felt the need and desire for men 
of legal experience in the legal task 
of preparing and enacting the laws 
of the United States. And once again 
it is apparent that the lawyer is the 
first to dedicate himself to the de- 
mands of public service and the 
needs of the American people. 

Fifty-eight per cent of the legisla- 
tors comprising the 8lst House of 
Representatives are members of the 
Bars of their respective states, as 
compared to the 6634 per cent law- 
yer-representation in the Senate. Of 
the 435 men and women in the 
lower chamber, 254 are attorneys, 
while the Senate’s ninety-six-man 
body now possesses a lawyer popula- 
tion of sixty-four. 


No less than 111 members of the 
House have served nation, state and 
community as public attorneys, and 
forty members have held judicial of- 
fice prior to their election to Con- 
gress. As is to be expected, the Sen- 
ate can lay claim to a slightly higher 
percentage of public attorneys and 
judges, with a total of thirty-one ex- 
prosecutors and counsellors and fif- 
teen former members of the ju- 
diciary. 

More Democrats Are Lawyers 

Than Republicans 

In both the House and the Senate, 
the number of lawyers among the 
Democratic representatives far ex- 
ceeds that among the members of 
the G.O.P. Of the 263 Democrats in 
the lower chamber, 161 (61 per cent) 
are attorneys, while only ninety-two 
of the 171 Republican Congressmen 
(54 per cent) are members of the 
Bar. Forty-two of the fifty-four Dem- 
ocrats in the Senate (78 per cent) 
are lawyers, and only twenty-two of 
the forty-two Republican Senators 
(52 per cent) have been practicing 
attorneys. The one member of the 
American Labor Party in Congress, 
Vito Marcantonio of New York, is 
also an attorney. 


The percentage of lawyers among 
both the old and new members of 
Congress is approximately the same 
as the total percentages. Of the 163 
Democratic incumbents in_ the 
House, 108 are attorneys; of the 
eighty Democratic “freshmen” in 
Congress, forty-three are attorneys; 
of the twenty Congressional veterans 
who did not see service in the 80th 
Congress, ten are members of the 
Bar. There are 154 Republican in- 
cumbents in the House, eighty-two 
of whom are lawyers; of the fifteen 
newly-elected G.C.P. Representatives, 
eight are lawyers; and both of the 
Republicans who are former mem- 
bers of Congress and who did not 
serve in the 80th Congress are at- 
torneys. 

Neither sectional characteristics 
nor the types of commercial activity 
within the various states have had 
any effect upon the election of a pre- 
ponderance of Democratic lawyers 
to the Senate. However, geographical 
divisions and the nature of business 
activity have had a great bearing 
upon the selection of lawyer Repre- 
sentatives to the lower house. 


South Has Most Lawyers, 
West the Fewest 


In the Old South, for example, the 
percentage of attorney Representa- 
tives far exceeds the nation-wide 
average, while on the West Coast 
the voters have chosen comparatively 
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few lawyers for legislative seats. 
Texas, the state with the sixth great- 
est number of Congressmen, has the 
second largest number of lawyers in 
the House; and three of the four 
states without lawyer delegates are 
in the Far West. 

Numbered among Texas’ twenty- 
one representatives are eighteen law- 
yers; North Carolina has eight law- 
yers among its twelve Congressmen; 
there are ten delegates from Georgia, 
nine of whom are lawyers; and both 
Alabama and Virginia have nine 
representatives, the former state 
having seven attorneys in the Con- 
gress and the latter five. Of Louisi- 
ana’s eight delegates, five are law- 
yers; six of the seven representatives 
from Mississippi and five out of the 
six from Florida are attorneys; and 
all of Arkansas’ seven delegates and 
South Carolina’s six Congressmen 
are members of the Bar. 

On the other hand, California has 
only seven attorneys among its twen- 
ty-three representatives; Oregon has 
two lawyers among its four dele- 
gates; Washington has two attor- 
neys among its six Congressmen; and 
Arizona, Montana and Nevada are 
without lawyer-representatives in the 
lower house. 

The only other state without a 
lawyer-delegate in the House of Rep- 
resentatives is little Rhode Island. 
And, of course, the state with the 
largest number of lawyers in the 
House is populous New York with a 
total of twenty-seven. 

There are proportionately more 
lawyers elected to Congress from the 
farming states than from the more 
heavily industrialized communities. 
This is partially indicated by the sta- 
tistics concerning the primarily ag- 
ricultural states of the South, and 
by the fact that all of the Congress- 
men from Kansas, Maine and North 
Dakota are attorneys. Nine of the 
ten representatives from Tennessee 
are also members of the Bar. 

Among the states with the small- 
est percentage of lawyers in the 
House are Pennsylvania with eleven 
out of thirty-three; Minnesota with 
two out of nine; and the states of the 
Far West. 
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Lawyers in the House of Representatives 


The 254 members of the House of 
Representatives who have had legal 
training attended a total of seventy- 
four law schools, while the sixty- 
seven legally trained men of the Sen- 
ate attended forty schools of law. 
Harvard is the leading school with 
six alumni in the Senate and thir- 
teen in the House, and Columbia is 
in the runner-up position with five 
graduates in the Senate and eleven 
in the lower chamber. 


Twelve members of the House 
were students at Cumberland Law 
School; nine attended Georgetown; 
eight each received their legal edu- 
cation at the University of Alabama 
and the University of Texas; seven 
each received law degrees at Ford- 
ham and the University of Michigan; 
and five were students at the Uni- 
versity of Georgia. Three law schools 
can boast of four alumni in the 
House of Representatives; nine 
schools claim the attendance of three 
representatives; eighteen schools 
each had two legislators in their 
classrooms ;and thirty-five other law 
schools have one graduate in the 
lower chamber. 


Numbered among the forty ex- 
judges in the House of Representa- 
tives are five former members of the 
Georgia judiciary and four each 
from Illinois and Texas. In all, 
twenty-one states have sent judicial 
officers to the lower house. 


Among the former state circuit 
court judges now in the lower cham- 
ber are Sam Hobbs (Democrat, Ala- 
bama); James W. Trimble (Demo- 
crat, Arkansas); John S. Wood 
(Democrat, Georgia); Morgan M. 
Moulder (Democrat, Missouri); Burr 
P. Harrison (Democrat, Virginia); 
and Howard W. Smith (Democrat, 
Virginia), who also saw judicial 
service on the corporation court of 
Alexandria, Virginia. 

Former superior court judges in- 
clude E. E. Cox (Democrat, Geor- 
gia); James C. Davis (Democrat, 
Georgia); and John H. Kerr (Demo- 
crat, North Carolina). And Toby 
Morris (Democrat, Oklahoma) and 
J. Frank Wilson (Democrat, Texas) 
were district judges. 


Among the former county judges 
are Wilbur D. Mills (Democrat, Ar- 
kansas); A. S. Herlong, Jr. (Demo- 
crat, Florida), one-time President of 
the Florida County Judges Associa- 
tion; Carl Vinson (Democrat, Geor- 
gia); Harold H. Velde (Republican, 
Illinois); Graham A. Barden (Demo- 
crat, North Carolina); and Lloyd M. 
Bentsen, Jr., and Omar Burleson 
(Democrats, Texas). Special note 
must be made of the judicial back- 
ground of J. M. Combs (Democrat, 
Texas) who served as county judge, 
district judge, and as associate jus- 
tice of the Ninth Court of Civil Ap- 
peals in his native state. 

Leroy Johnson (Republican, Cali- 
fornia) and Edward T. Miller (Re- 
publican, Maryland) were former 
referees in bankruptcy, the latter 
also serving as a police and juvenile 
court judge; T. Millet Hand (Re- 
publican, New Jersey) was a special 
master in chancery; John Jennings, 
Jr. (Republican, Tennessee), was on 
the court of the Second Chancery 
Division of Tennessee; and James P. 
Richards (Democrat, South Caro- 
lina) was a probate judge. 

Outstanding among the public at- 
torneys in the House are Brooks 
Hays (Democrat, Arkansas); Wint 
Smith (Republican, Kansas); An- 
tonio M. Fernandez (Democrat, New 
Mexico); and Robert L. Ramsey 
(Democrat, West Virginia), all of 
whom served as assistant attorney 
generals of their states. 


It is interesting to note that while 
the number of doctors in the United 
States is as great as the number of 
attorneys (about 175,000), there are 
only six physicians in the lower 
house as compared to 254 lawyers. 


This preponderance of attorneys 
in the House of Representatives (as 
well as in the Senate) is indicative 
of more than an association of legal 
skills with which to tackle the com- 
plexities of law-making. It is indica- 
tive of the lawyer’s réle as public 
servant and counsellor and the gen- 
eral feeling on the part of the elec- 
torate that the lawyer can be en- 
trusted with the mandate of the 


people. 
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AT THE SIXTH CONFERENCE of the 


Inter-American Bar Association held 
at Detroit, Michigan, May 22 to 
June 1, a number of addresses and 
papers were presented by lawyers 
from practically all the nations of 
this hemisphere. 

The State Bar of Michigan, as host 
organization, incurred considerable 
expense in connection with this 
meeting and consequently is not in a 
position to meet the substantial 
expenditure required for the publi- 
cation of a volume of the proceedings 
of the Sixth Conference. If funds are 
obtained for printing this publica- 
tion, it will include papers prepared 
by outstanding professors of law as 
well as by jurists and leaders of the 
Bar. 

In view of the present deep interest 
in Inter-American and the 
significant developments that are 
taking place in our relations with 
members of the legal! profession, as 
well as in business and_ political 
fields, it is believed this publication 
will provide valuable data. for the 
guidance of members of the profes- 
sion, especially those who were not 
able to attend and participate in the 
Sixth Conference. 

The proceedings may be ordered 
from the Inter-American Bar Associa- 
tion, Suite 210-211 Portland Build- 
ing, 1129 Vermont Avenue, N.W., 
Washington, D. C. A check for ten 
dollars should be enclosed with the 
order. 


affairs 


A NATIONAL CONFERENCE Of law 
review editors will be held at North- 
western University School of Law 
this fall. The editors present will 
represent most of the seventy-five 





legal periodicals published by the 
law schools throughout the nation. 

During the three-day conference, 
beginning October 20, the editors 
will discuss the relation of the law 
reviews to legal education, the Bar, 
and the judiciary. Among the lead- 
ing speakers will be Thurman W. 
Arnold, former head of the Anti- 
Trust Division of the Department of 
Justice, and Dean Wilber G. Katz 
of the University of Chicago Law 
School. Another feature of the con- 
ference 


will be forum discussions 


among the editors on common 
editorial and business problems. 
According to Daniel Walker, 
Editor-in-Chief of the Jllinois Law 
Review, which is acting as host for 
the Conference, the editors hope to 
establish a national law review as- 
which will undertake, 
among other items, the compilation 
of a uniform system of citation and 
completion of arrangements for a 
cumulative and improved index to 


legal periodicals. 


sociation, 








Tue ScHoor oF Law of the Uni- 
versity of Southern California an- 
nounces its Second Annual Institute 
on Federal Taxation to be held at 
the School of Law on October 19, 
20 and 21. This year’s Institute will 
be modeled after last year’s highly 
successful Institute which attracted 
400 attorneys, accountants, 
officers, life insurance underwriters 


trust 


and corporation executives working 
in the field of federal taxation. 

The Institute will deal with the 
practical tax problems encountered 
in drafting legal documents with 
emphasis on community property in 
western states and in business plan- 




































ning. Entire morning and afternoon 
sessions will be devoted to a single 
general topic such as the formation, 
operation and dissolution of a part- 
nership or corporation, the drafting 
of wills and testamentary trusts and 
the probate of an estate. Accountants 
will also speak on net operating loss 
carrybacks, what is an unreasonable 
accumulation of surplus under Sec- 
tion 102, and inventories. 


One substantial change in the 
Institute, in response to popular 
demand, will be a special evening 
question period at which speakers 
of the day will answer questions. 
This will give anyone with a difficult 
tax problem an opportunity to get 
the advice of the experts. The ques- 
tions and answers will not be pub- 
lished in the proceedings. 


Anyone desiring further informa- 
tion about the Institute should write 
to Professor John W. Ervin, 3660 
University Avenue, Los Angeles 7, 
California. 





<> 





In AppreEssinc the Department of 
Chemistry of Ohio State University 
on November 19, 1948, upon the 
subject “The Freedom of Science”, 
and in commenting in that speech 
about the danger to the development 
of science if subject to government 
control, Harry A. Toulmin, Jr., said: 


I speak on this subject with bitter 
knowledge and experience, charged 
with the administration of large mil- 
itary enterprises, dealing with billions 
of dollars and hundreds of thousands 
of personnel. The only real handicap 
in getting results was the dead hand 
of the government in imposing, even 
in time of war, civil service restric- 
tions, and the demands of Unions, 
who were running a private civil serv- 
ice, that we should employ a certain 
percentage of blacks, whites and yel- 
lows, irrespective of ability or fitness 
for the position, and that we should 
adhere to other rules and regulations 
that were fantastic in their selfishness 
and which were a grave detriment to 
the public interest. 
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Walter Preston 


1884-1949 


= Walter P. Armstrong, Sr., died 
suddenly in Memphis on last July 
27. He was in his sixty-fifth year, 
having been born in Pittsboro, Mis- 
sissippi, on October 26, 1884. He was 
in the prime of life; in fact he was 
engaged in the trial of a case when 
he collapsed in Chancery Court. He 
was fully active up to the hour of 
his death. Only two weeks before he 
had eagerly undertaken for the Sur- 
vey of the Legal Profession a study 
of what lawyers read. He had in- 
tended to come to our recent Annual 
Meeting at St. Louis. 

He was a man of wide interests, 
activities and accomplishments. No 
summary, such as this must be, can 
do him justice. He relished combat 
and became a highly successful trial 
lawyer; also he liked close, hard 
study and was the trusted counsellor 
of many of the important business- 
men in his state. 

He was President of the American 
Bar Association during the fateful 
1941-42 period. There is a story 
about his election that even now 
cannot be fully told. Suffice it to say 
that his friends had expected him to 
be elected several years earlier; but 
a serious mistake by an over-zealous 
supporter, for which Walter was in 
no wise responsible, made a post- 
ponement of his candidacy necessary. 
He accepted this as one of the vicis- 
situdes of life, a “rub of the green”; 
he never upbraided the offender, 
and continued to serve the Associa- 
tion with undiminished loyalty. 

He was elected President in Sep- 
tember, 1941, at the Annual Meeting 
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Armstrong 





Bachrach 


WALTER P. ARMSTRONG 





in Indianapolis. At a meeting of the 
editors of the JOURNAL, Judge Ran- 
som said to him: “Walter, fate must 
have had a hand in deferring your 
election. You have become President 
at exactly the right time. You are a 
strong man and we need our strong- 
est men at the helm now because 


our country is in danger.” Three 
months later came Pearl Harbor and 
war. 

Major Tolman and Walter Arm- 
strong had the longest periods of 
service as editors of the JOURNAL; 
Walter’s having extended from 1934 
until his death. He loved the Jour- 
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NAL because, in addition to his devo- 
tion to the law, he loved books, lit- 
erature and writing. 

Few such vigorous and forthright 
men are tempted by the library and 
the midnight lamp of the scholar. 
Yet reading and writing were with 
him a lifelong passion. His bent 
in this direction manifested itself 
early, for at Yale University, where 
he received his collegiate and legal 
education, he was an editor of The 
Yale Law Journal. In his spactous 
home, his sanctum sanctorum was 
his library. Thence issued a flow 
of articles, essays and reviews that 
were extraordinary in that quality 
always kept pace with quantity. 

It will be forever a mystery to his 
associate editors how he could pro- 
duce so much that was so good, be- 
cause we knew how conscientiously 
he toiled over everything he wrote. 

For him every book review called 
for an essay. He not only read the 
book carefully and summarized it 
fairly but, in order to express sound 
criticism and evaluation, he made an 
independent investigation concern- 
ing the subject matter. Two ex- 
amples from my own experience will 
illustrate this. On receiving a letter 
from Walter asking, “What is the 
exact name of the old fort, the sec- 
ond on the left as you enter Boston 
Harbor?” I knew he had a review in 
hand and was checking a fact that 
had special significance for him. 
When preparing his brilliant review 
of Mason’s Brandeis he asked me 
for a report on the present opinion 
of the Boston Bar concerning the 
Justice. He sent out such inquiries 
in all directions as the footnotes to 
his articles attest. 

To suggest that a man of action 
may longest be remembered by his 
literary work seems strange and yet 
it may so turn out. There would be 


an excellent reason for it—Walter’s 
own reason—which I will try to state. 

In a meeting of the Editorial 
Board of the JouRNAL, Walter asked 
us if one review a month (which he 
was producing) was not too much for 
our readers. We knew from our 
readers’ correspondence that they 
would have liked two “Armstrong 
reviews” in each issue. We told Wal- 
ter that the JoURNAL would publish 
as much as he could write; our only 
fear was that he would “write him- 
self out” as the saying goes. He con- 
tinued his steady production and 
never went stale or showed signs of 
it. In connection with that discus- 
sion and similar talks over the years, 
Walter expressed his philosophy 
about as follows: 

A man graduates from college and 
law school and then he must con- 
tinue to educate himself all his life. 
Most of that education must come 
from books. More books, more good 
books, are printed than any man can 
read. How select? How know what 
one ought to read and what one 
needs to read? 

This dilemma gives to the com- 
petent book reviewer his supreme 
opportunity. He friend, 
counsellor and guide to thousands 
of men he will never meet; he will 
influence the lives of thousands he 
can never know. That is a supreme 
opportunity—and the responsibility 
is equally great. 


becomes 


Month after month, year after 
year, Walter Armstrong produced 
for the lawyers of America their 
finest guides to literature. They be- 
came sign-posts along a man’s way 
which he implicitly trusted. The 
name Armstrong on a review was 
the equivalent of sterling on silver. 
It was a hall-mark of quality and a 
guarantee of integrity. 

Judge Ransom, as Editor-in-Chief, 


Walter Preston Armstrong 












































was perfectly aware of all this. Many 
times he took a “review” and printed 
it as a straight article. This has 
happened in six issues within the 
space of a single year. 

The educational philosophy that 
I have attempted to describe was an 
integral part of Walter Armstrong; 
and, quite clearly, it was the well- 
spring from which he drew his un- 
failing inspiration and strength. 

I hope that the Collected Writings 
of Walter P. Armstrong will be pub- 
lished. I should be fearful of any 
selection because some of the purest 
gems are to be found in the most 
unlikely places. The titles alone are 
no guide. Whenever he found an 
author struggling to express some of 
the deepest thoughts of mankind, he 
gave all the clarifying help he could 
out of his own storehouse of reading 
and study. These “glosses” are so 
pertinent and vital that they pene- 
trate inward and become the essence. 
In the great treatise entitled Coke 
on Littleton it is Coke whom we all 
remember. 

So, if it should eventuate that 
Walter Armstrong is most widely re- 
membered by the countless men 
whose lives he has influenced and 
enriched because of words he has 
written, he would be content I am 
quite sure. 

After all, one of his heroes was 
Jefferson who requested that his own 
epitaph consist not of his honors, or 
titles, or offices, but of a few words 
he had written in support of educa- 
tion, of religious tolerance and of 
political freedom. 

Life is transitory; but words, which 
are the clothes of thought, can be 
imperishable. 





REGINALD HEBER SMITH 


Boston 
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“Books for Lawyers. 





Tue NEWSPAPER. By Ignaz 
Rothenberg. New York: Staples Press, 
Ltd., 1948 (First published in London 
in 1946) $5.50. Pages xvi, 351. 

Dr. Rothenberg practiced law in 
Austria and later lived in England. 
He compares newspapers and press 
laws of Continental Europe, Eng- 
land, the United States and Central 
and South America. The study was 
timely, because the work of the Com- 
mittee upon a Free and Responsible 
Press (the Hutchins committee) was 
in progress, its study of our press 
having been published in April, 
1947, and the Royal Commission on 
the Press has just published its re- 
port upon the British press. 

I had not previously known that 
many British newspapers! have cir- 
culations over one million. Appar- 
ently newspapers constitute one of 
our industries which cannot be ac- 
cused of excessive bigness,? for the 
United States has only two or three 
daily newspapers whose circulations 
reach one million. Dr. Rothenberg 
explains our lesser circulations by 
the greater distances and less dense 
population and by the localization 
in laws and community interests by 
states. 

Much of the book is devoted to 
discussion of libel law. I was inter- 
ested in the author's statement that 
“in Great Britain, juries are inclined 
to award high damages in libel ac- 
tions, incomparably higher than in 
the United States of America, al- 
though, on the whole, the legal basis 
for such awards is the same.” In this 


country there appears a similar ge- 
ographical difference in the impor- 
tance of libel, libel litigation being 
somewhat more serious in the East 
than in the remainder of the country.* 
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Upon the European Continent, ac- 
cording to Dr. Rothenberg, the pref- 
erable remedy for libel has been 
criminal procedure, “The tradition 
of chivalry to the effect that a per- 
sonal insult must be avenged with 
blood, survived on the continent 
longer than in Anglo-Saxon coun- 
tries . . . associations of students cul- 
tivated the duel and required their 
members to settle their affairs with 
the sword. These circumstances may 
explain why the idea of compensat- 
ing an insult by money could not 
take root in countries where the con- 
ception prevails that, if the circum- 
stances so require, life must be staked 
in the fight for honour.” 

Dr. Rothenberg devotes some thir- 
ty pages to discussion of the right of 
reply to libels. The Hutchins com- 
mittee* in 1947 stated as one of its 
recommendations: 

As an alternative to the present 


remedy for libel, we recommend legis- 
lation by which the injured party 


might obtain a retraction or a re- 
statement of the facts by the offender 
or an Opportunity to reply. 


Zechariah Chafee, Jr., vice chair- 
man of that committee, had _pre- 
viously discussed the right of reply 
in his “Possible New Remedies for 
Errors in the Press’,® and he gra- 
ciously said in a review of this book 
that Dr. Rothenberg’s discussion of 
the subject added much.® 

For over a century it has been the 
law of France that newspapers must 
accept replies. “In France the injured 
person is entitled to lay open his 
point of view, even if the contentions 
of the paper do not contain facts, 
but opinion or conclusions, while 
in the Central European countries 
the reply must be motivated by a 
genuine interest in a correction of 
untrue statements.” The book cites 
a surprising amount of statutory law 
upon retraction, even in this country. 


My own experience.is that a well- 
edited newspaper wishes to correct 
an erroneous reference to a person 
if the mistake has caused either in- 
jury or offense, and the newspaper 
endeavors to obtain the person’s ap- 
proval of the correction, lest it be 
accused of repeating the libel. The 
newspaper, however, is successful in 
obtaining such approval in a neglig- 
ible number of cases, and rarely can 





1. The report of the Royal Commission on the 
Press, issued in June, 1949 (and presently avail- 
able in this country only at the offices of the 
British Information Services) is by prominent citi- 
zens of Great Britain who were appointed by the 
Crown after discussions in Parliament in 1946. 
The report shows the following 1947 circulations 
of British newspapers. Because of newsprint short- 
age these circulations have been “‘pegged’’ for 
two years. 

Morning Papers 


Daily Express 3,855,776 
Daily Mirror 3,702,332 
Daily Herald 2,134,566 
Daily Mail 2,076,915 
News Chronicle 1,623,158 
Daily Telegraph 1,015,514 


Evening Papers 
Evening News 1,648,546 
The Star 1,074,021 
Sunday Papers 


News of the World 7,890,461 
The People 4,670,746 
Sunday Pictorial 4,006,241 
Sunday Express 2,577,792 
Sunday Dispatch 2,061,315 
Sunday Graphic 1,185,787 
Sunday Chronicle 1,178,331 


The London Times, The Manchester Guardian, 
and The Glasgow Herald, ilustrative ofthe so- 


called ‘‘quality’’ papers, have smaller circulation. 

2. The report of the Royal Commission on the 
Press considers whether there is dangerous con- 
centration of power because of the size and cir- 
culation of any one paper, or of all or any com- 
bination of papers, or of any papers in chains 
or in common ownership, or of the fact that in 
quite a number of smaller communities only one 
paper remains. In lengthy factual recitals, com- 
parable to an American anti-trust record, the 
report convincingly concludes that no monopoly 

3. Riesman in ‘Democracy & Defamation, Fair 
Game & Fair Comment,'’ 42 Col. L. Rev., deplores 
(1283) the “apathy about privacy and reputa- 
tion’ in parts of the country and attributes the 
attitude (1284) to ‘‘frontier mores."’ In the style 
of the late George Apley, he says (1284): ‘‘In 
Massachusetts where English law and manners 
have retained some influence, and where the ap- 
pointed judiciary has carried a dignified air, a 
much stricter attitude prevails." 

4. Committee upon a Free and Responsible 
Press. The report was published by the Uni- 
versity of Chicago Press, 1947, and appears in 
Fortune Magazine 35: Supp. 1, April 21, 1947. 

5. 60 Harv. L. Rev. 1 (1946), being a section 
in Chafee’s Government and Mass Communica- 
tions, University of Chicago Press (1947). 

6. 61 Harv. L. Rev. 741, 744 (1948). 
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it print verbatim material which the 
offended person supplies. Dr. Roth- 
enberg’s book considers at length the 
practical workings of the right to 
reply and should be examined by 
proponents of any legislation upon 
the subject. 

While the importance of the sub- 
ject of libel,’ relative to other prob- 
lems of newspapers, may not merit 
the considerable space which the 
book gives to it, nevertheless from 
the time of Odgers’ lectures to the 
present time good discussions of the 
law of libel have proved interesting 
to lawyers and laymen alike. Pos- 
sibly, everyone thinks that he him- 
self from time to time is guilty of a 
bit of defamation. 

The book discusses the subject of 
corruption and concealed influence 
and the attempts at regulation by 
statute, 

“Attempts have been made through 
different channels to influence the at- 
titude of newspapers and to use them 
for certain interests of a political, 
economic, artistic or personal na- 
ture... . The readers are ignorant 
of the backing which dictates the line 
of the journal; they regard it as the 
genuine expression of public opin- 
ion... . If, one day, these relations 
come to light, there is universal in- 
dignation and people cry out for 
legislative measures. . .. Attempts to 
eliminate it by the threat of penalties 
have proved failures, Scarcely ever 
has anyone been put on trial for 
corruption. ... 

“In the last decades a process of 
purification has set in in the press of 
some countries. . .. Newspapers have, 
in some cases, particularly in Great 
Britain and in the United States ... 
become splendid business proposi- 
tions. There is no need for them to 
look to revenue, which does not orig- 
inate from the actual newspaper busi- 
ness; such sources would jeopardize 
their reputation. 

“But the morale of the press has 
also improved from within . . . the 
journalistic profession has reached a 
higher level.” 

The examples of newspaper cor- 
ruption which Dr. Rothenberg cites 
are principally in other countries, 





and so far as they relate to the 
United States fortunately date back 
many years. 

The conclusion of the Hutchins 
committee upon this point was: 

Whatever the shortcomings, the 
American press is less venal and less 
subservient to political and economic 
pressure than that of many other 
countries. 

The recent report of the Royal 
Commission on the Press fully ex- 
culpates the press: 

It is generally agreed that the Brit- 
ish Press is inferior to none in the 
world. It is free from corruption; 
both those who own the press and 
those who are employed on it would 
universally condemn the acceptance 
or soliciting of bribes. . . . The public 
can... dismiss from its mind any 
misgivings that the press of this coun- 
try is mysteriously financed and con- 
trolled by hidden influences, and that 
it is open to the exercise of corrupt 
pressure. 

Readers of newspapers will recall 
within the last few months that a 
metropolitan newspaper devoted sev- 
eral columns to the criticism of the 
propriety of the acceptance by a num- 
ber of small newspapers and their 
officers of business and favors from a 
political administration, showing 
that newspapers are not exempt from 
criticism by newspapers and that the 
newspaper industry tends to police 
itself. 

Are advertisers “to determine what 
a paper is to say or rather what it is 
not to say?” “Dare a newspaper at- 
tack the business policy of the de- 
partment store?” Dr. Rothenberg 
discusses these interesting questions, 
and truly says that “these insinua- 
tions are strongly resented by the 
newspapermen.” He refers to the var- 
ious occasions upon which advertise- 
ments are rejected, but Dr. Rothen- 
berg has some doubts about the com- 
plete freedom of the press, partic- 
ularly smaller and local papers, from 
the influence of large advertisers. 
The author says: 

Some papers avoid publications 
which might be embarrassing for an 
advertiser. . . . In [a]__store, which 


used to place big advertisements, a 
lift was jammed between two floors. 
A person was injured, the fire bri- 
gade had to turn out... . The papers 
did not print a word about it. 
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An even greater nuisance would be 
the report about a lawsuit, in which 
the firm contests the claim of a jun- 
ior employee who had been dismissed. 
That might easily lead to an impres- 
sion of an anti-social attitude 

and the report is suppressed. . . . The 
partner of a firm that advertises in 
the paper celebrates his fiftieth birth- 
day. His daughter gets married. The 
staff honors an old member. On such 
and on similar occasions the advertis- 
ing firm asks for a notice in the edi- 
torial columns and the paper fre- 
quently complies with such a request. 


The Hutchins committee, however, 
found little criticism of the* Amer- 
ican press in this respect, concluding: 

Evidence of dictation of policy by 
advertisers is not impressive. Such dic- 
tation seems to occur among the 
weaker units. As a newspaper be- 
comes financially stable, it becomes 
more independent and tends to resist 
pressure from advertisers. 


The Royal Commission on the 
Press has just concluded that the in- 
jurious influence by advertisers is 
merely indirect, by encouraging the 
race for high circulations. That Com- 
mission says: 

We have had evidence also that the 
direct influence of advertisers on the 
policy of newspapers is negligible. 
... We do not think that the perform- 
ance of the press is adversely af- 
fected by the direct influence of ad- 
vertisers. . 

Indirectly, however, advertising . . . 
has some responsibility because . . . the 
desire to attract the maximum 
amount of advertising revenue stimu- 
lates the competition for higher cir- 
culations and the debasement of 
quality associated with. it. 
Notwithstanding the endeavor to 

print the truth in news, Dr. Rothen- 
berg points out instances in which 


justifiably newspapers will “kill” 
stories: 
“Other interests are sometimes 


higher than the truth,” says René 
Sudre, Professor at the School of 
Journalism in Paris. Just a few in- 
stances: A disaster has occurred. The 
government asks the papers not yet 
to disclose the full dimensions of the 
catastrophe, but to break it gently 
to the public. 


It is now known that during the 


7. The Hutchins committee gives a little space 
to libel and makes the recommendation which | 
have quoted. The report of the Royal Commis- 
sion on the Press ignores libel. 
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war, before the atomic bomb was re- 
leased, many newspapers knew some 
parts of the coming story but im- 
posed a rigid censorship, and at the 
instance of the police department in 
Chicago newspapers “killed” stories 
about two years ago of an incipient 
race riot, though some thousand po- 
lice were mobilized to stop it and 
finally succeeded in doing so. 

A newspaper has characteristics 
which distinguish it from everything 
else in industry. The Royal Com- 
mission on the Press aptly says: 

A Newspaper . like sau- 
sages, or fish and chips. It has a 
personality, compounded not merely 
of its physical appearance and _ its 
political policy, but also of its tone 
and style, its unspoken assumptions 
and its subtle relationship with its 
readers. 


is not 


There was a time when utter fals- 
ity in news was a serious problem. 
Pure invention of led to 
legislation in France, Great Britain, 
New York, Montana, and Tennessee. 
Dr. Rothenberg says that the cause 
of false news, in the majority of 
lack whereas 
newspapers today can scarcely cope 
with all the material with which 
they are flooded. Whatever the ex- 
planation, it appears to be agreed 
that the newspapers themselves have 
pretty well eliminated falsity in news. 

Exaggeration and sensationalism 
are still to be found. Even sensation- 
alism has met with attempted statu- 
tory prohibitions in some countries, 
but apparently not in Great Britain 
or the United States. Illustrative of 
sensationalism, “stories of lust and 
crime,” Dr. Rothenberg says: 

There have always been newspapers 
which, not satisfied with merely arous- 
ing interest, aimed at excitement by 
magnifying or by choosing sensational 
subjects. Frequent and inexhaustible 
sources of such contributions are re- 
ports of crimes, the details of which 
may be morally harmful and even 
amount to a propaganda for wrongs 
and their perpetrators. 

Several press laws prohibit the pub- 
lication of such stories. The reason 
given is that the description of crim- 
inal acts promotes evil germs, the 
more so as many readers eagerly 
swallow such reading matter... . 


news 


cases, was of news, 


Dr. Rothenberg points out unfor- 
tunate aspects of the race for bigger 
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circulations, and reaches substan- 
tially the same conclusion therefrom 
which I quote above from the report 
of. the Royal Commission on the 
Press. He says that high circulation 
does not mean quality. “Sometimes 
it only means that it suits the taste 
of the mass.” He quotes Lord North- 
cliffe for the statement which some 
representatives of the press have been 
accustomed to give: “I have always 
given the public not what I thought 
they ought to like, but what I 
know they will like and always have 
liked... .” 

The distinction therefrom in the 
recent report of the Royal Commis- 
sion on the Press is noteworthy: 

A paper's conception of news value 

. is compounded of partly what it 
thinks the public wants to read about 
and partly what it thinks the public 
ought to read about, and both the 
public’s demand and its own judg- 
ment of the relative importance of 
events may be legitimately affected by 
political opinion. Only if a political 
element in the selection or presenta- 
tion of news goes beyond this do we 
regard it as excessive bias. 


The severest criticism by the re- 
ports of both commissions centers 
around sensationalism. The Hut- 
chins’committee said that the pub- 
lishers of mass communications, the 
newspaper, the radio, the movies, 
have the power “to debase and vul- 
garize mankind.” That committee 
found the press “too much preoc- 
cupied with the sensational rather 
than the significant.” It believed that 
news is “twisted by emphasis on 
‘firstness,’ the novel, and the sen- 
sational.” 

The Royal Commission on the 
Press contributes the following fine 
statement: 

In the popular papers, a consider- 
ation of news value acts as a distorting 
medium even apart from any politi- 
cal considerations: it attaches as we 
have shown, supreme importance to 
the new, the exceptional, and the 
“human,” and it emphasizes these ele- 
ments in the news to the detriment 
or even the exclusion of the normal 
and the continuing. Consequently 
the picture is always out of focus. 
The combination day after day of 
distortion due to these factors 
has a cumulative effect upon the 
reader. 


The Royal Commission, like the 
Hutchins committee, believes that 
“the number and variety of news- 
papers should be such that the press 
as a whole gives an opportunity 
for all important points of view to 
be effectively presented,”® and the 
Royal Commission finds “that the 
press does adequately provide for suf- 
ficient variety of political opinion.” 

The point of even more signifi- 
cance, however, seems to be that the 
Royal Commission adds (similarly to 
the conclusion of the Hutchins com- 
mittee) : 

But we think it desirable that it 


should cater for a greater variety of 
intellectual levels. 


I take the liberty of quoting a con- 
cluding portion of the report of the 
Royal Commission on the Press,® 
first, because it is a timely and im- 
portant conclusion upon the sub- 
jects discussed in Dr. Rothenberg’s 
book and to which the book in some 


measure contributed, and _ second, 


because, with substantial confirma- 
tion of the substance of the report of 
the Hutchins committee, it presents 
a constructive challenge to the press 
of the English-speaking world: 


We have given reasons why in our 
opinion the newspapers, with few 
exceptions, fail to supply the elec- 
torate with adequate materials for 
sound political judgment. This situa- 
tion has arisen in part from the mod- 
ern conception of news value. In 
part also it reflects the failure of the 
press to keep pace with social re- 
quirements which grow steadily more 
exacting. The increased complexity 
of public affairs and the growth of 
the reading public have created a 
need for public instruction on an en- 
tirely new scale without producing 
as yet either the corresponding de- 
mand or the corresponding supply. 


The problem of bridging the gap 
between the rising standards of men- 
tal nutrition required for healthy 
citizenship in a modern democracy 
and the fare provided by the press is 
not easily solved. For we face here 
something of a dilemma. In a com- 
petitive industry, the more scrupulous 
are always in danger of being under- 
cut by the less. When this situation 
occurs in industry, it can be, and 
often is, dealt with by legislation; 





8. The quotation is from the of the 


Royal Commission on the Press. 


report 
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alternatively, it is obviated by the 
establishment of a monopoly. The 
dangers which would attach to either 
of these solutions in the case of the 
press need no emphasis. . . . 

. . . Some of the spokesmen of the 
press who gave evidence appeared 
before us unduly complacent and de- 
ficient in the practice of self-criticism. 
Opportunity, we think, now lies open 
for collective action by the press itself, 
and an obligation devolves upon the 
press not to neglect that opportunity. 
Moreover the press’ conception of its 
own function, as expressed in evi- 
dence before us, and the high stand- 
ards of public responsibility which it 
explicitly acknowledges, encourage 
us to expect that it will recognize and 
accept the part which it can thus play 
in developments which are vital to 
the future of democracy. 


THOMAS L. MARSHALL 
Chicago, Illinois 


ff ARGET: YOU. By Leland Stowe 
New York: Alfred A. Knopf. 1949. 
Pages 288. $3.00. 

Until John P. Marquand used 
acid to etch the foreign correspond- 
ent in So Little Time, there was a 
brief period, beginning perhaps with 
Negley Farson’s Way of a Transgres- 
sor and Vincent Sheean’s Personal 
History, in which the American for- 
eign correspondent filled a public 
role as scholar and seer in the field 
of foreign affairs. Nor is this to be 
wondered at when we remember 
that in the land of the blind the one- 
eyed man is king. World War II, 
however, seems to have resulted in 
some public education in foreign a® 
fairs, so that a foreign correspondent 
returning home to astonish the lec- 
ture audiences and book club sub- 
scribers with his anecdotes of VIP’s, 
is likely to encounter more politi- 
cally sophisticated people than be- 
fore. 

Mr. Stowe, who has contributed 
several books of the reportorial va- 
riety on foreign affairs, clearly was 
aware of this change in a part at 
least of the American public but he 
was much more apprehensive over 
the stubborn resistance to new ideas 
which continues to characterize the 
greater part of the American peo- 
ple, and it is to this inert mass his 
book has been addressed. 


Apostrophizing a brace of imag- 
inary characters. John and Jane Be- 
tween, Stowe makes them represen- 
tatives of the American middle class, 
which is described as earning some- 
where between $3000 and more than 
$25,000 a year; Stowe’s statistical de- 
lineation of the group is not clear.’ 
These people, “ 
are the governing power in the 


. middle citizens, 


U.S.A."2 Below them, presumably, 
are the marginal farmers, 
ganized workers and many trade 
unionists; above them are largely ex- 
pensive executives, wealthy lawyers 


and those living on inherited riches. 


unor- 


The bulk of the book then con- 
sists of a standard analysis of the 
decline of the European bourgeoisie 
between the World Wars, the rise of 
fascism, and the impact of the Great 
Depression in Europe, as it has been 
analyzed many, many times. The 
viewpoint is that of the moderate lib- 
erals who form the actual American 
political center, however far to the 
left they look to their colleagues 
farther right. If you think Europe 
declined after World War I princi- 
pally because of its own folly and 
wickedness, if you can see the good 
side of German and Italian fascism, 
if you consider depressions as not 
only inevitable but morally bracing, 
if you realize the New Deal was de- 
signed to socialize the United States, 
if you know that a return to the 
tried and tested principles practiced 
before 1933 is more important than 
to understand idealistic theories of 
today, then Stowe’s book may be 
your first step toward political ma- 
turity. On the other hand, if you are 
already a political adult, Stowe’s 
primer will be a faint glimpse into 
the obvious and his program of lim- 
ited world federalism a lean intro- 
duction to the complexities of world 
peace under law. 

The tragic aspect of this utterly 
sincere and heartfelt book is that it 
is written for the people who will 
not read it, who read few if any 
books and certainly not serious 
books, whose intellectual horizons 
are bounded by the Saturday Eve- 
ning Post and the average American 
newspaper. How to reach these polit- 
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ical semi-literates, the college grad- 
uates who have “no time to read,”. 
whose convictions race headlong be- 
yond their facts, is the urgent prob- 
lem in a United States fumbling into 
a position of world leadership. Mr. 
Stowe, it must be said, has at least 
tried, and if he has not succeeded, he 
has at least stated the problem so that 
others may try in turn. While a sin- 
gle volume, no matter how striking 
and no matter how many read it, is 
not likely of itself to accomplish 
what requires all the techniques of 
adult education, better books simply 
written on foreign affairs and their 
impact on domestic politics are 
much in need. 
WILLIAM TUCKER DEAN JR. 

School of Law, New York University 


Hanpsoox ON PATENTS. 
By Harry Aubrey Toulmin, Jr. New 
York: D. Van Nostrand Co., Inc. 
1949. $9.00. Pages 800. 

Many lawyers and judges have re- 
marked that the patent law is per- 
haps the most elusive branch of our 
jurisprudence, but whether or not 
one agrees with this view, it is cer- 
tain that most laymen as well as 
many general practitioners of the 
law feel themselves hopelessly at sea 
whenever they are faced with a situa- 
tion involving patents or applica- 
tions for patents. And, until now, 
the texts available to them have, as 
do most legal texts, assumed at least 
a rudimentary knowledge of the sub- 
ject on the part of the reader. Hand- 
book on Patents, on the other hand, 
starts from scratch and assumes 
nothing, and for this reason should 
be an invaluable aid to laymen and 
general practitioners who may have 
occasion to strike up more than the 
barest casual acquaintance with the 
law of patents. Moreover, the vol- 
ume should be useful to patent law- 
yers, particularly relative newcom- 
ers to that field, although many of 
its chapters deal with subjects which 
may have been unexplored even by 
experienced patent practitioners. 





1. Target: You at 7. 
2. Ibid. at 8. 
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Ihe character of this work is aptly 
denoted by its title, since it is indeed 
a handbook or manual detailing, 
step-by-step, the preparation, filing 
and prosecution of applications for 
patents as well as the management 
of issued patents. Especially help- 
ful are the many specimens of actual 
patent applications, drawings, off- 
Patent Office, 
to applications and 


cial actions by the 
amendments 
addition, the 
book contains a chapter dealing with 
special types of patents such as chem- 
dimension _ patents, 
food, drug and cosmetic patents, 


other documents. In 


ical patents, 


electric and electronic patents, and 
other classifications necessitating or 
receiving special treatment by the 
Patent Office or in the courts. 

The patent lawyer and the patent 
owner not infrequently become in- 
volved in situations requiring con- 
sideration of the anti-trust laws as 
they affect dealings in patents. Mr. 
loulmin’s work should be helpful 
in this connection, since it deals with 
cartels, the anti-trust laws, tying con- 
tracts, and the doctrine of “‘misuse” 
of patents. The author even includes 
a chapter entitled, “Patents in the 
Income Tax Return”, There is a 
containing questions and 
answers, and appendices including 
the patent statutes, the rules of prac- 
tice in the United States Patent Of- 
fice, appeals to the United States 
Court of Customs and Patent Ap- 
peals, and the necessary indices. 

Handbook on Patents fills a def- 
inite void in the literature of pat- 
ents, and belongs in the library of 
most lawyers and many laymen. 


section 


Harowtp F. WATSON 
Washington, D. C. 


Corporate SECRETARY'’S 
MANUAL AND GUIDE. By Lillian 
Doris and Edith J]. Friedman. Re- 
vised Edition by Howard Hilton 
Spellman. New York: Prentice-Hall, 
Inc. 1949. $12.50. Pages 1520. 

Only those persons who are not 
now, nor ever have been, corporate 
secretaries, can fail to realize the vast 
scope of the problems that this poor, 
harassed individual may be called 
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upon to solve. Whether his corpora- 
tion be large or small, whether he 
be lawyer or layman, whether he be 
full-time or part-time corporate offi- 
cer, and whether he be subject to 
the call of one or one million stock- 
holders, officers and directors, never- 
theless he needs all of the assistance 
he can find and he will find a tre- 
mendous storehouse of information 
in this single large volume. 


The contents indicate that the 
corporate secretary’s functions are 
not confined to the procedural as- 
pects of corporate existence, such as 
the management of corporate meet- 
ings, the preparation of corporate 
resolutions, the issuance and transfer 
of securities and the payment of 
dividends, but also comprehend such 
substantive considerations as_ the 
borrowing of funds, corporate man- 
agement, corporate administrative 
records and stockholder relations. As 
can be seen, the secretary is not only 
responsible for the corporate person 
leading an orderly life, but also a 
successful one. 


One illustration of the diversified 
talents required of the corporate sec- 
retary appears in a chapter under 
the part entitled “Corporate Man- 
agement” and called “The Corporate 
Secretary as a Witness”. As the au- 
thors point out “since the corpora- 
tion itself cannot take the witness 
stand, some human being, authorized 
for that purpose, becomes the physi- 
cal mouthpiece for the corporate 
entity. Usually, as keeper of the 
corporate records, the secretary will 
find that the function of speaking 
for the corporation on the witness 
stand falls upon him.” The chapter 
then outlines some of the legal as- 
pects of the secretary in the réle of 
spokesman for the corporation. 


The particular merits of this book 
are threefold: first, the text material 
is comprehensive without being too 
technical and the secretary is told 
exactly how to accomplish a particu- 
lar task; second, extensive documen- 
tation and citation of cases appear 
in the-many footnotes for the lawyer- 
secretary who seeks authorities; third, 
the book is a complete corporate 


forms, all of 


form-book with 907 
them modern forms and many of 


them distinct improvements over 
forms now in circulation. 

Like its predecessor edition, this 
book is invaluable “as a reference 
book and a practical working tool 
for corporate officers and persons in- 
terested in corporate affairs”. Cer- 
tainly a corporate secretary without 
this volume is making his life un- 
necessarily complicated. 

BENJAMIN WHAM 


RosBeERT A. SPRECHER 
Chicago, Illinois 


A SELECTION OF CASES ON 
THE LAW OF CONTRACTS. Re- 
vised and Annotated by Samuel 
Williston. Boston; Little Brown and 
Company. 1949. $7.50. Pages xx, 823. 

The fifth edition of Professor 
Williston’s casebook on contracts is 
basically the same as the earlier 
fourth edition, which was published 
in 1937. A few changes have been 
made, however, in organization and 
there has been a considerable altera- 
tion in content, with the omission 
of some of the selections in earlier 
editions and the addition of a num- 
ber of recent decisions. 

In organization, the only substan- 
tial change is the placing of the 
chapter on the parol evidence rule 
and the Statute of Frauds immedi- 
ately following the chapter on 
formation of contracts under seal, so 
as to bring together all of the ma- 
terial bearing directly on written 
contracts and memoranda. There 
has also been some rearrangement 
of the cases, and a more complete 
topical analysis has been presented 
in the Table of Contents and in an 
enlarged Index. 

In content, the new edition differs 
from the fourth edition in the inclu- 
sion of a short introduction in which 
Professor Williston, following the 
broad outline of the casebook, sum- 
marizes very briefly the basic prin- 
ciples and problems of the law of 
contracts. While leaving the student 
to work out difficulties for himself, 
the new introduction should be a 
help to him in orientation. 
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his selections, the 
editor has wisely eliminated a num- 
ber of very early English decisions in 
order to make room for the addition 
of many cases decided within the 
last twelve years, mostly by American 
courts. This should increase the 
teaching value of the book consider- 
ably, since the cases eliminated were 
often so cryptically worded as to be 
almost unintelligible, while the 
added decisions, even if they do not 
represent fundamental developments 
in the law of contracts, suggest ap- 
proaches and points of emphasis not 
found in the earlier selections. Most 
of the new material is on problems 
of offer, acceptance, consideration, 
third party beneficiary contracts, and 
assignment of contracts; little change 
has been made in the sections deal- 
ing with formation of contracts 
under seal, the parol evidence rule, 
the Statute of Frauds, and the dis- 
charge of contracts. As in his earlier 
editions, Professor Williston has not 
included innumerable footnotes and 
comments, which are often likely to 
be left unread by students, but has 
chosen for the most part to let the 
opinions speak for themselves. 

While this casebook may not be of 
great value to the practicing at- 
torney, it will undoubtedly retain 
for some time its important place 
in legal education in this country. 

HERBERT W. VAUGHAN 

Boston, Massachusetts 


In revising 


Encyciopep1a OF CRIMI- 
NOLOGY. Edited by Vernon C. 
Branham, M.D., and Samuei B. 
Kutash, Ph.D. New York: The Phil- 
osophical Library. 1949. $12.00. Pages 
527 

A project more ambitious than an 
Encyclopedia of Criminology could 
hardly be imagined and yet the edi- 
tors of this bopgk have succeeded ad- 
mirably in compiling a tremendous 
useful to 


amount of information 


lawyers, judges and others. It fol- 
lows the usual encyclopedic form, 
beginning with “Abandonment” and 
ending with “Youth Correction Au- 
thority Plan”. 





There are short legal definitions 
of different types of crimes—mostly 
written around New York State laws 
—and longer articles on such sub- 
jects as mental mechanisms, parole, 
psychoanalysis, sentencing behavior 
of the judge, world penal systems, 
and many others in the field of crimi- 
nology. These are written by rec- 
ognized authorities on each subject. 
Each article is followed by a bibliog- 
raphy for those who may wish to 
read further on a particular subject. 

The views of the different writers 
vary, and there is some overlapping 
of material. But since one of the 
purposes of the book is to make the 
reader aware of the complex nature 
of crime and of its treatment, pre- 
vention and control, such variation 
and duplication is inevitable. Men 
like Professor Sheldon Glueck, War- 
den Lewis Lawes, Assistant Dis- 
trict Attorney Nicholas Atlas and 
Judge Alexander Holtzoff, and the 
many other contributing law profes- 
sors, psychiatrists and criminologists 
have their own points of view, but 
there is a remarkable unanimity of 
attitude among them toward the 
criminal law and the offender. 

As a matter of fact, most of the 
articles might be said to veer toward 
the “liberal” side in the administra- 
tion of the criminal law and treat- 
ment of behavior problems. All of 
which will make the volume the 
more useful to lawyers whose crim- 
inal-law training has been limited to 
occasional appearances for some 
friend or influential client, or to 
memorizing the niceties of proce- 
dure, or the definitions of different 
degrees of murder, or of larceny or 
theft. Only persistent, critical in- 
quiry into the principles underlying 
the manner with which we deal with 
the criminal and an alert interest in 
what other professions have learned 
about social, biological and psycho- 
logical causes of crime will bring 
about much needed improvements 
in the administration of the criminal 
law. Here is a book that furnishes, in 
compact, ready reference form, the 
necessary background and data. 

The encyclopedia does far more 
than this, however. It supplies a 
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great deal of practical information of 
universal value for the busy judge, 
lawyer or student. The article, for 
instance, on “Evidence”, written by 
Justice Francis Bergan of the New 
York Supreme Court, is as succinct 
and understandable a statement of 
this complicated subject as one could 
find. Right next to it is a splendid 
article on “Expert Testimony” by 
Dr. W. G. Eliasberg which would 
be of immense help to anyone try- 
ing to qualify a psychiatrist or frame 
a hypothetical question. The article 
on “Fingerprinting” which, surpris- 
ingly enough, is written by one of 
the editors and an outstanding psy- 
chiatrist, Dr. Branham, is a straight- 
forward and helpful description of 
this method of criminal identifica- 
tion. It would certainly be most use- 
ful in a closely contested case de- 
pending on disputed fingerprint 
identification. 

It would be easy to-criticize some 
of the articles on the ground that 
they are doctrinaire or written in 
the quaint jargon of the specialist, 
or serve the theories of a particular 
school of thought, or in certain cases 
are somewhat out of date. However, 
when one stops to consider the prob- 
lems facing the editors and the con- 
ditions under which they no doubt 
worked, it would not only be un- 
charitable but perhaps discourage 
future editions of what will be a 
most valuable addition to the kit of 
lawyers, judges, police officers and 
administrators. 

JAMEs V. BENNETT 
Bureau of Prisons, Washington, D. C. 


SEXxuAL BEHAVIOR IN THE 
HUMAN MALE. By Kinsey, Pome- 
roy and Martin. Philadelphia: W. B. 
Saunders Co. 1948. $6.50. Pages 804. 

The unexpected financial success 
of Dr. Kinsey’s report has made evi- 
dent the eager interest of a public 
starved for facts relative to the sex- 
its members. The 
collected and 
concerned 


ual conduct of 
Kinsey group 
evaluated the 
with the actions and habit patterns 
of over twelve thousand males of 
every locality and circumstance. The 


has 
statistics 
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work has been handled in a manner 
consonant with the highest scholastic 
tradition and is consequently calcu- 
lated to disappoint that portion of 
the public interest which is directed 
to other than sober study. 

For the attorney practicing crim- 
inal and divorce law the volume may 
prove illuminating and even bene- 
ficial. The incidence of violation of 
statutes relating to sexual offenses is 
shown by admission to be far higher 
than suspected by both the legisla- 
tors who framed, and the judges who 
apply those statutes. 


Because of the report’s findings, 
the term “normal sex conduct” has 
lost its pretended meaning. There 
has been, until this time, no correct 
understanding of the actual condi- 
tions existing, for there has been no 
broad and definitive survey. It is 
fairly stated that the ignorance upon 
which the of statutes con- 
cerned with divorce and crimes of 
passion are founded is gross when 
studied from the position disclosed 
by this study. 


classes 


The first statistical results have 
been classified into educational, reli- 
gious, geographic and age groups for 
convenient comparison and contrast. 
This reference compendium is not 
only the most important part of the 
work, it is the sole example to be 
found in the literature. A few studies 
have been made of only as many as 
several hundred isolated cases. The 
results of these cursory analyses do 
not have general application, as for 
instance a record of the conduct of 
coHege students is not indicative of 
that of a number of forty-year-old la- 
borers. It was this original lack of 
information of general application 
which determined Kinsey to make 
the inquiry. For the identical reason 
I should prefer to see the study en- 
titled “Sexual Behavior of 12,000 
Human Males of North America”. 
No data have been gathered else- 
where and there is consequently no 
that the results 
reached have the slightest applica- 
tion to the males of either aboriginal 
tribes or of other social states com- 
parable to ours. 


reason to believe 
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The basic problem inherent in 
any statistical study is that of elim- 
inating judgment in a recording ob- 
server. Stastistics have been charac- 
terized as scientific lies by antagonists 
who are not familiar with that fun- 
damental obstacle. In every statis- 
tical enterprise the most important 
questions must either be determined 
before the study begins or an enor- 
mous cases must be 
studied at wearisome length. The 
latter alternative is much the supe- 
rior, for it eliminates the exercise of 


number of 


individual judgment hampered by 
preconceptions. 


Any such study must expect to be 
subjected to argumentative criticism 
by the purported authorities, scien- 
tific, pseudo-scientific and religious. 
What is known as a homosexual or 
a fetichist is made clearer by this 
study. Kinsey has shown that only 
slight differences exist between com- 
mon conduct with respect to sex and 
criminal conduct. Like all pioneer 
inquiries, including Darwin’s On the 
Origin of Species, its chief functions 
are to make misconceptions evident 
and to provoke open discussions of 
matters formerly esoteric. 

The’ more general results which 
have already been reached show a 
dissimilarity of erotic conduct be- 
tween the classes having lower and 
higher educations. These have been 
characterized as “types”, so wide is 
that divergence. In itself I should 
consider this in the nature of a verifi- 
cation in our civilization of the 
broad attitude held by students of 
earlier societies, particularly the 
Roman and Greek, which are the 
most familiar. 


One of the most useful legal effects 
of the Kinsey report will be to dem- 
onstrate that there 
petty violations of the 
laws. 


are numerous 
minor sex 
By petty violations I mean 
those which are casual, experimental 
or otherwise harmless through lack 
of serious repetition or linkage with 
other crimes. Kinsey’s study may be 
interpreted to show that laws so 
often violated must be minor in na- 
ture because they are not commonly 
feared. It has shown that a homo- 


sexual act such as Oscar Wilde was 
sent to Reading Gaol for, is defin- 
itely a minor infraction. 

We need find no failure of the sex 
laws in their general application, for 
they are generally not applied. All 
of the other minor criminal laws are 
loosely applied. Petty larceny, for in- 
stance, is committed upon one occa- 
sion or another by practically every 
member of the population. Raising 
or lowering the penalty will not im- 
prove either the law or its enforce- 
ment. Obtaining the about 
common conduct may, however, im- 


facts 


prove the enforcement of the laws 
which are in effect. 

Minor criminal law violations are 
enforced strictly against only the 
most insistently frequent offenders. 
There are, of course, exceptions to 
this rule, but they constitute unusual 
cases, The problem faced by those 
who are charged with 
ment of punishments 


the enforce- 
against re- 
is more dif- 
ficult than that against major crim- 
inals. The Kinsey report will cer- 
tainly make these problems clearer 


peated minor offenders 


though not necessarily more easy of 
solution. 

It has only lately been established 
that habit patterns develop in the 
more obscure conduct of the individ- 
ual. The sole solution which has 
been proffered by students in these 
fields is to educate personalities so 
that they will not become difficult. 
Unfortunately the most difficult are 
they who are least amenable to edu- 
cation because of economic and en- 
vironmental considerations. 

Kinsey’s report has shown that 
these conditions which were for- 
merly believed to be confined to the 
backgrounds of criminal degenerates 
and psychiatric patients are preva- 
lent in the backgrounds of the re- 
mainder of society. This report is 
alerting students to the character 
problems which are mpre widespread 
but criminally less difficult. The 
promised future volumes are certain 
to evoke even greater storms of sug- 
gestion and controversy. 


I cannot be certain as to the effect 
of disseminating Kinsey's informa- 
tion or of the effect of education 
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upon the individual. The critics of 
this report are widely split on this 
point. Certain of them argue that 
the information should have been 
allowed to trickle out through pro- 
fessional channels. Others believe no 
benefit the 
spread of this knowledge by what- 


can be derived from 


Opinions of Professional Ethics Committee 


OPINION NO. 279 
JUNE 18, 1949 


ACQUIRING INTEREST IN LITIGATION 


—Where a corporation is organized 
by a lawyer for the purpose of filing 
with and prosecuting before the 
Federal Communications Commission 
an application for radio broadcasting 
license, it is unprofessional for him to 
contract to accept stock in the cor- 
poration as his fee for prosecuting 
the application and resisting another 
applicant's claim to a license. 


= A member of the Association submits 
the following inquiry: 


Where corporation A and the 
owner of an existing radio station 
have filed an application with the 
Federal Communications Commission 
for approval of transfer of control or 
assignment of license of the station to 
Corporation A, can a lawyer, in view 
of Canon 10, purchase or subscribe for 
stock in Corporation B organized for 
the purpose of filing a competing or 
counter application pursuant to Rule 
1.321 of the Rules and Regulations of 
the Federal Communications Com- 
mission? 

And the member supplemented that 
question by asking whether the lawyer 
Could buy stock in the corporation 
or accept stock in the corporation as 
payment of his fee for legal services 


rendered to the corporation without 
violating Canon 10? . 

We understand the “legal services 
rendered" would be in connection with 
organizing the corporation, prosecuting 
the Federal 


Commission the corporation's application 


before Communications 
for a radio broadcasting license and 
resistimg the granting of a license to 
another applicant. 


ever means. F 

I do not know whether people do 
profit from what they read and learn. 
I definitely hope that at least some 
do, but there are no statistics avail- 
able upon the subject. To hazard an 
opinion would be presumptuous; to 
make a guess would be fruitless. I 


CANONS 10, 26 
OPINIONS 176, 246, 20 
®" The opinion of the Committee 
was stated by MR. JONES, Messrs. 
Brand, Jackson, Miller, White, 
Wuerthner and Drinker concurring. 


® Canon 10 provides: 


The lawyer should not purchase any 
interest in the subject matter of the 
litigation which he is conducting. 
In construing that Canon we held 

in Opinion 246 that it was improper 
for a lawyer to purchase stock in a 
corporation in order that he and his 
client (who owned a few shares of 
the stock) together 
might hold enough stock to justify 
the expense of an audit in prepara- 
tion of a stockholders’ suit to be 
instituted by the lawyer. We said in 
that opinion: 


corporation 


The purchase of shares of stock in 
the corporation by the lawyer is a 
purchase by the lawyer of an interest 
in the subject matter of litigation to 
be instituted and conducted by the 
lawyer for the purpose of putting an 
end to the alleged appropriation by 
the officers and directors to their own 
use of income and assets of the cor- 
poration. A_ successful suit would 
better the value of the stock to the 
advantage of its holders and so the 
lawyer would profit from his purchase, 
as wel! as from compensation for his 
services. Canon 10 is clearly violated. 


And in Opinion 176 we declared 
it to be improper for a lawyer to 
enter into an arrangement with a 
layman whose business was the 
purchase of legacies and interests in 
estates, under which the lawyer 


would investigate the interest to be 
purchased and after purchase collect 


Opinions of Professional Ethics Committee 


recommend, though, that a copy of 
this volume be placed in every law 
school library and that reference be 
made to appropriate portions of it 
in those courses relating to domestic 
relations and criminal law. 


FRANK Groom KiIrRTz 
St. Louis, Missouri 


it by litigation or otherwise, in con- 
sideration for which the 
would be given a share in 


lawyer 
the 
interest purchased. In that opinion 
we said: 

This practice offends two of the 
Canons of Professional Ethics—Canon 
10, which prohibits a lawyer from 
purchasing any interest in the subject 
matter of litigation which he is con- 
ducting, and Canon 28, prescribing 
the stirring up of strife and litigation. 
It is true that litigation may never 
ensue, and that it is not in course 
of conduct at the time the purchase is 
made, but, in the opinion of the com- 
mittee this does not alter the unpro- 
fessional nature of the transaction. 


The views expressed in those two 
opinions apply to the instant ques- 
tion. Just as the purchase of Corpora- 
tion stock in Opinion 246 and the 
receiving of a share of the interest 
in an estate in Opinion 176 were 
violations of Canon 10, so would 
that rule of ethics be infringed if in 
the case under consideration the 
lawyer were to acquire the corpora- 
tion’s stock either by purchase or in 
payment of his fee. And it would be 
no less a violation of Canon 10 be- 
cause the application for license 
would, at least in the beginning, be 
passed upon by an administrative 
agency and not by a court. See 
Canon 26 and Opinion 20. In hold- 
ing that Canon 10 would be violated 
we limit our ruling to the facts 
presented and do not say that under 
no circumstances is it proper for a 
lawyer to accept as an attorney’s fee 
a stock interest in a corporate client. 


(Continued on page 876) 
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Philip John Wickser 


1887-1949 


® Philip J. Wickser of Buffalo, New 
York, nominated by the State Dele- 
gates of the American Bar Associa- 
tion last February to be the next 
President of the Association, died on 
Sunday, August 14, 1949, in the Cot- 
tage Hospital on Nantucket Island. 
Soon after receiving the nomination, 
Mr. Wickser suffered a severe heart 
attack but, after regaining some of 
his strength, he undertook the heavy 
burden of duties preliminary to as- 
suming the responsibilities of the 
office of President. As feared by his 
friends, the strain proved too great, 
and resulted in the fatal heart attack 
which struck him down at his sum- 
mer home in Siasconset. 

at the American Bar 
have contributed more fully to its de- 
velopment through the raising of 
standards of legal education and ad- 
mission and through making the or- 
ganized Bar a more efficient instru- 
mentality of the legal profession 
than Philip J. Wickser. It was a cruel 
blow that he should have been de- 
prived of the opportunity for further 


Few men 


service as President of the American 
Bar Association. 

Mr. Wickser was born in Buffalo 
on April 8, 1887, the son of John G. 
Wickser, a prominent businessman, 
active in the political life of western 
New York, having served as State 
Treasurer of New York State. After 
graduating from Cornell University 
in 1908, Phil Wickser attended Har- 
vard Law School, graduating in 1911, 
and the following year entered the 
offices of Kenefick, Cooke, Mitchell 
and Bass, one of the leading law 
firms in western New York, the mem- 
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Juanita Ball Studio 


PHILIP J. WICKSER 


bers of which were all active in af- 


fairs of the organized Bar. In 1914, 
he entered into partnership with 
William Palmer and George E. 
Houck under the firm name of Pal- 
mer, Houck and Wickser, which con- 
tinued until his death, and in which 
firm from 1921 to 1932, Edward J. 


Garono and Edwin F. Jaeckle were 
partners. 

Became First President 

of Western New York Bar Group 

In 1926, he was elected President of 
the Erie County Bar Association and 
made a survey of the county bar 
associations of’ western New York 
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and, after consulting with the officers 
of between fifteen and twenty of 
these organizations which were, for 
the most part, small groups, he un- 
dertook the organization of the Fed- 
eration of Bar Associations of West- 
ern New York and became its first 
President. He made a study of bar 
organizations and wrote many ar- 
ticles on their formation, growth 
and development. His energetic 
leadership in the formation of this 
federation was so successful that in 
practically every judicial district in 
New York similar organizations have 
been created and have been of great 
value in stimulating the interest and 
sense of responsibility of the Bar as 
an organization. Incidentally, this 
organization which he formed gave 
the start in public life to his succes- 
sor and close friend, as President, 
Robert H. Jackson, then a practicing 
lawyer at Jamestown, New York, 
whose subsequent career in the pub- 
lic service led to his appointment to 
the United States Supreme Court 
and his leading part in the Nurem- 
berg trials. 

This experience enabled him to 
render invaluable service to our As- 
sociation in the drafting of its new 
Constitution adopted: in 1936. 


At the time of the meeting of the 
American Bar Association in Buffalo 
in 1927, Mr. Wickser did exception- 
ally fine work as an active member 
of the local committee on hospital- 
ity. This resulted in his becoming a 
member of the Council of the Con- 
ference of Bar Association Delegates 
on which he served for some years. 
He took an active part in the finan- 
cial affairs of our Association and, as 
a member of the Budget Committee 
and the Committee on Ways and 
Means, did valiant work to improve 
the financial condition of the or- 
ganization. His selection as the offi- 
cial candidate for President was a 
recognition of his many years of effi- 
cient service to the organization. He 
was in the forefront of the fight on 
the Supreme Court packing bill. 
During the recent war he was Chair- 
man of the Association’s Com- 
mittee on Civilian Defense and a 


member of the three-man Com- 
mittee on Coordination and Direc- 
tion of War Effort having over-all 
charge of marshaling the resources 
of the Association for every possible 
assistance to the nation in the prose- 
cution of the war. For three years 
he was a member of the Board of 
Governors. He served as a 
ber of the House of Delegates as 
representative of the New York State 
Bar Association and in various other 
capacities and took an active interest 
in civil service affairs as they affected 
the Bar. 


mem- 


His major work as a public official 
consisted of his highly efficient serv- 
ice for almost twenty-eight years on 
the State Board of Law Examiners, 
on which he served as secretary from 
the date of his appointment in 1921 
until he was elected President of the 
Board in 1947. His statistical studies 
of law school graduates and bar ex- 
amination results were recognized as 
of great value, both to the profession 
and to the schools, the New York 
State Joint Conference on Legal Ed- 
ucation and Admission to the Bar 
and to the public. He was one of the 
organizers and the first Chairman of 
the National Conference of Bar Ex- 
aminers, which has done invaluable 
work in improving examination 
methods and has developed a service 
on “migrant attorneys” which is rec- 
ognized as an outstanding achieve- 
ment in bar admission work. 

In 1933, at the request of the 
California Bar, he made an intensive 
study of its bar Examination and 
admission system which was of great 
value to that organization in de- 
veloping its methods. 


Mr. Wickser Was Leader 
in Many Organizations 


In addition to the American and 
New York State Bar Associations, he 
was a member of the Association of 
the Bar of the City of New York, 
the American Judicature Society and 
the American Law Institute and was 
the author of many articles in vari- 
ous legal publications. 

Mr. Wickser was prominent in the 
business life of Buffalo and had been 


Philip John Wickser 





Chairman of the Board of Directors 
of the Buffalo Insurance Company 
and a Director of the Marine Trust 
Company of Buffalo and active in 
other business organizations. 

In addition to his accomplish- 
ments in legal circles and the busi- 
ness world, he also served as Presi- 
dent of the Buffalo Historical Society 
and was a Director of the Albright 
Art Gallery and the Buffalo Society 
of Natural Sciences, and a member 
of the Board of Trustees of the Gros- 
venor Library. 
welfare work and served as President 
of the Children’s Aid and S.P.C.C. in 
Buffalo for many years and in 1931 
and 1932 served on the New York 
State Temporary Emergency Relief 
Administration acting as Chairman 
in the latter year, and from 1934 to 
1936 Vice Chairman of the Gover- 
nor’s Commission on Unemploy- 
ment Relief in New York. 


He was active in 


The variety of his- interests was 
illustrated by his service on the 
Board of Directors of the Buffalo 
Philharmonic Orchestra and of the 
Kleinhans Music Hall. He had an 
exceptionally fine library and an in- 
teresting collection of modern paint- 
ings. His list of club memberships 
included the leading social clubs in 
Buffalo, the Cornell and Harvard 
Clubs in New York City, the Cen- 
tury Association and others in New 
York and a number of fraternities. 

These many welfare and public 
service activities made for him an 
ever-widening circle of warm friends 
among his fellow workers and scores 
of them mourn his loss. 

He was éspecially fortunate in his 
home life in the beautiful residence 
which he built years ago near the 
Art Museum in Buffalo. In 1915 he 
married Margaretta M. Fryer, daugh- 
ter of a leading banker in Buffalo, 
and they had two sons, Robert L. 
and John P., both of whom served 
in the Air Forces in World War II, 
and a daughter, Melissa, now Mrs. 
Charles Urban Banta, all of whom 
survive him. 


JouHN KirKLAND CLARK 


New York 


October, 1949 « Vol. 35 $839 

















AMERICAN BAR ASSOCIATION 


Journal 





TAPPAN GREGORY, Editor-in-Chief........ hhwoeteuen Chicago, Ill. 
LOUISE CHILD, Assistant to Editor-in-Chief........... Chicago, Ill. 
BOARD OF EDITORS 

FD Se 5 5 nh 065 45 te 45504000000 Seattle, Wash. 
ee Fi; Bs no occ cicovccuccssovesscuseun Houston, Texas 
SAGE GF I one isncivcesucéexewubods Binghamton, N. Y. 
SAMES E. GRENNER. ....00.0sccce0 School of Law, Stanford, Calif. 
RP MEP IUUEN 5 05 0:6 50 sb ve veh do VER div eee recsen” Chicago, Ill. 
RS ae ee a COE ES Monticello, N. Y. 
oe ee Boston, Mass. 


HAROLD J. GALLAGHER, President of Association. .New York, N. Y. 
JAMES R. MORFORD, Chairman House of Delegates........... 
Pe ee ee ee ee ae, | Wilmington, Del. 


General Subscription price for non-members, $5 a year. 
Students in Law Schools, $3 a year. 
Price for a single copy, 75 cents; to members, 50 cents. 


EDITORIAL OFFICE 
1140 North Dearborn Street..........0.0eeeecees Chicago 10, Ill. 











8 Philip John Wickser, 1887-1949 


For the third time within the past six months death has 
taken from the membership of the American Bar Asso- 
ciation one of its leaders. First was William L. Ransom, 
then Walter P. Armstrong, both former Présidents of 
the American Bar Association with outstanding records 
of accomplishment. Philip J. Wickser, 1949-50 presiden- 
tial nominee, was the third to be ealled. He died sud- 
denly during his vacation at his summer home in 
Siasconset, Massachusetts, on August 14, 1949. 

He had been ill earlier in the summer but he seemed 
to have fully recovered and to be in good health until 
just before he was stricken. Always a devoted and hard- 
working member of the Association, he contributed 
much to its achievements in the past twenty-five years. 
He served the Association in many capacities, as was 
noted in the March, 1949, issue of the JouRNAL in the 
article announcing his nomination for President. He 
had previously served a full three-year term as a mem- 
ber of the Board of Governors and had many other 
responsible assignments as chairman or a member of 
numerous important committees. 

He was accurate in everything he did, from the use 
of words to the budgeting of the finances of the 
Association. He will long be remembered not only 
for his work with the American Bar Association but 
also for the outstanding contribution he made to higher 
standards for the legal profession in almost thirty years 
of service as secretary and president and as a member 
of the New York State Board of Law Examiners. 
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Phil Wickser was an excellent example of a lawyer 
who could have interests that ranged from his profession 
and business affiliations through history, the arts, the 
sciences and social welfare. His life was replete with 
his contributions to all of these. 

Although he was denied what should have brought 
him the greatest satisfaction of his life as a lawyer— 
the opportunity and privilege of serving the legal pro- 
fession as President of the American Bar Association— 
he knew that the office for which his fellows had 
chosen him was to be his without contest and that 
the election itself would be a pure formality. In his 
quiet way he must have been pleased. 

He has left behind many monuments of accomplish- 
ment that will serve as guide posts to those who are to 
carry on the splendid work in which he so effectively 
participated. 


= “Give Me Liberty!” 


Must Americans sacrifice their liberties for security 
against Communism? Will Democracy’s leaders, legis- 
lators and judges be cowed and silenced by intentional 
vilification by pressure groups? Will America finally 
be trapped in a planned chaos out of which will emerge 
an autocratic clique and a “strong leader” who will 
offer to protect us at the price of our individual 
freedom? , 

On the witness stand at Nuremberg Hermann Goering 
explained the “Leadership Principle”. After observing 
that in 1933 a total lack of unity existed in Germany 
with continuous unrest caused by democratic elections, 
he testified: 

A complete distortion of the concepts of authority and 
responsibility had arisen, and in the reverse direction. 
Authority lay with the masses and responsibility was with 
the leader, instead of the other way about. I am of the 
opinion that for Germany, particularly at the moment of 
its lowest ebb, when it was necessary for all forces to be 
welded together in a positive fashion, the Leadership Prin- 
ciple—that is authority from above downwards and re- 
sponsibility below upwards—was the only possibility. 
Communist Russia is another example of this same 

totalitarian concept. The Leadership Principle is based 
on the idealistic theory of a small, benevolent, pre- 
sumably intelligent clique at the top who rule the 
ignorant masses, whose main responsibility is unques- 
tioning obedience to the king, czar, fuehrer or dictator. 
This idea of the infallible, autocratic clique ruling the 
subservient masses is as ancient as Plato’s Republic, 
which dates from the fourth century before Christ. 
Communism and other forms of feudalistic totalitarian- 
ism are, therefore, neither new nor revolutionary. 

Man has tried hereditary kingship only to discover 
that monarchy can become tyranny. Plato’s autocratic 
theories have in practice more often than not degener- 
ated into irresponsible oligarchy. The benevolence 
of benevolent despots is not guaranteed. 

The modern, revolutionary idea in government is 
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that the common man is capable of ruling himself, and 
by democratic means is able to obtain and secure his 
rights to life, liberty, property and the pursuit of his 
own concept of happiness. The following principles 
of government are not self-evident to followers of the 
Leadership Principle: 

That all men are created equal in the right to life, 
liberty and happiness; 

That governments derive their just powers from the 
consent of the governed; 

That it is the right of the people to alter or abolish their 
government and institute a new government in such form 
as will most likely effect their safety and happiness; 

That the central government should be a government 
of delegated powers, and that the powers not delegated 
are, in the final analysis, reserved to the people 


Such principles are not even considered desirable by 
totalitarian leaders. Yet they are the very foundation 
stones upon which America is built. They have sup- 
ported a structure of government which for almost two 
centuries has guaranteed to individual men the fullest 
measure of freedom any people has ever experienced. 


In her search for security from the zealots of Com- 
munism, America must avoid making her foreign policy 
a mirror-like reflection of Communism by adopting 
merely anti-Communist expedients. In such a course 
lurks the danger that we may conclude totalitarianism 
is necessary to fight totalitarian Communism—“fight 
fire with fire”. Such a fire can consume our liberties no 
matter who starts it! America’s choice in the days ahead 
is not a choice between one brand of totalitarianism or 
another. America’s basic destiny is government by the 
people which history proves is the only true hope for the 
preservation of the people’s liberties. We must not be- 
come so preoccupied with the delusive goal of security 
that we sell our birthright of freedom for a mess of 
totalitarian pottage. Ben Franklin’s advice is still worth 
pondering, “He that’s secure is not safe”. 


As lawyers, we must be on guard to expose the 
abuse of our democratic vocabulary for undemocratic 
ends. We must fight attempts to put democracy on the 
defensive by the use of vilification and vituperation as 
part of an intentional plan to create disorder and con- 
fusion. Words today are more than literary units; they 
are weapons of contending political theories. We law- 
yers must be vigilant in demanding that they be used 
aright. We must be forever on guard against those who 
would use our democratic methods only to gain power, 
and who, having gained it, will deny to all others those 
same democratic means. We never want to be taunted 
for our folly in furnishing totalitarians the very weapons 
with which to destroy individual liberty. 


America’s other choice today is the road to freedom; 
a road that requires faith in the people, faith in the 
belief that ordinary men are good enough and wise 
enough to determine their own destiny. ‘Now, as 
never before, lawyers have an obligation to see that gov- 
ernment by the people does not perish from the earth. 


Editorials 


A Government of Laws and Not of Men 


It is an old and honored custom for lawyers to address 
the judicial officer presiding at a trial as “the court”. 
The man is swallowed up in the institution. The de- 
cision when it is arrived at is a decision of the court 
and not of the judge. Whenever we find ourselves 
drifting away from this principle we are justified in 
stopping to consider the wisdom of the tendency. It is 
not only to share the burden of the work that every 
appellate court has a multiple membership; the oracle 
of the law speaks more clearly and truly through many 
mouths. Litigants in the appellate courts have a right 
to a consideration of their cases by all of the judges 
who hear those cases. When on some appellate court 
a single judge is assigned all the cases on a particular 
subject, particularly if the subject is an obscure one, 
his brethren first hesitate to express their views against 
his greater learning and experience in the subject and 
then drift toward the point where they rubber-stamp 
their concurrence in his views. For instance, it has been 
said of the United States Supreme Court that, in one 
or more periods of its history, the cases involving the 
rights of Indians were all assigned to the same judge 
and that the lawyers recognized the fact so clearly that 
the argument was really before one judge instead of 
nine and the decision by one judge instead of nine. 
Great as are the advantages of expert knowledge in a 
particular subject by the judge who writes the opinion 
for the court, they are outweighed by the disadvantages 
of the pedantic and stereotyped approach of one who 
never has to meet the fresh and eager questioning of 
his colleagues. It is true that in most of our states we 
have special probate courts where the judges obtain 
great skill in a narrow subject without apparent de- 
terioration of their usefulness, but theif decisions are 
subject to review by appellate judges of broader ex- 
perience. Wherever the appellate court surrenders that 
power, as has been said to have occurred in such cases 
as where a chancellor from whom a nominal appeal 
lies has attained great reputation for learning in equity, 
the public weal suffers. There is much to be said against 
the recent attitude of the Supreme Court of the United 
States in accepting as final the views of a single expert 
like a judge of the United States Tax Court. 


Judges have prejudices and predilections. Courts have 
no prejudices or predilections. The lawyer’s duty to his 
client does not oblige him to seek out a particular judge 
to hear his case instead of submitting it to the court. 
Unless a lawyer is willing to go to the extent of courage- 
ously and openly expressing to the judge concerned his 
reasons for refusal to submit his client’s cause to the 
court when a particular judge is presiding, he should 
accept the assignment of the case that chance dictates. 

The custom of permitting a district attorney to “con- 
trol the calendar” engenders the temptation to pick a 
“hanging judge” for close capital cases. There are re- 
cently of record unseemly quarrels between prosecuting 
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attorneys and individual judges of criminal courts who 
felt that their services were slighted in the make-up of 
the dockets. Nothing so outrages the citizens’ sense of 
justice as “hand picking” judges; the wave of popula 
disapproval that swept over the country at the time 
of the Supreme Court packing proposal was proof 
enough of that. Convicted men go to prison with a 
rankling resentment at having been “railroaded” there 
and defeated civil litigants say that they “‘never had a 
chance before that judge”. It is to be hoped that the 
fact that John L. Lewis faced the same federal judge 
in three cases of disputes with federal officials represents 
a mere coincidence, and was not the result of deliberate 
choice of the federal officials concerned. If the profes- 
sion permits the spread of the practice of choice of the 
judge by one or other of the litigants it will play into 
the hands of our enemies by lending substance to their 
slander of our institutions. 


= Wiley B. Rutledge, Humanitarian 

The Supreme Court and our country were deprived of 
a liberal judge and a great humanitarian by the un- 
timely death of Mr. Justice Rutledge on September 10. 
In the words of one of his judicial colleagues, the 
Court has lost a valuable member “who literally over- 
taxed his strength by his devotion to his work.” 

The picturesque Ohio River town of Cloverport, 
Kentucky, was the birthplace of Wiley Blount Rutledge, 
Jr. Born in 1894, he was the son of a circuit-riding 
Baptist preacher. Like the pioneer stock from which 
he was descended, he fought for his education by hard 
work. By 1922 he had earned his law degree from the 
University of Colorado. After but a short period of 
private practice, there followed years of law teaching 
which culminated in his appointment as Dean of the 
University of Iowa Law School in the early 1930's. 

His liberal views attracted attention in Washington 
and in 1936 President Roosevelt named him an Asso- 
ciate Judge of the United States Court of Appeals for 
the District of Columbia. His opinions on that bench 
reflected his liberal viewpoint. Early in 1943 President 
Roosevelt made his last appointment to the Supreme 
Court, naming his first appointee from west of the 
Mississippi—Wiley B. Rutledge of Iowa. Not only did 





the President take account of traditional regional ex- 
egencies in his case, but this appointment indicated 
that the lower federal courts could serve as a stepping- 
stone to the Supmere Court. ‘The Rutledge nomination 
was confirmed by a voice vote in the Senate without 
dissent. 

On the High Court, Justice Rutledge did not dis- 
appoint the expectation that he would vote with the 
Court’s “liberal bloc.” He proved to be an ardent 
liberal. Always solicitous of the rights of individuals, 
he displayed an inherent humanitarian instinct in his 
opinions. Even though he was consistently progressive 
in outlook and Democratic in ideals, he had not ap- 
peared, although invited, as a witness to support the 
Roosevelt “court-packing” plan. He favored a judicial 
retirement plan, but opposed the mechanical formula 
proposed by the President. Having been chiefly a 
teacher, professor and deal of a law school, he brought 
little of the practicing lawyer’s experience to the Court, 
but rather the rich historical background of the legal 
scholar. This may explain the fact that some of his 
opinions have been criticized as verbose, yet they con- 
tain gems of prose here and there. He was active in 
the Association of American Law Schools and in the 
Section on Legal Education of the American Bar Asso- 
ciation. 

Justice Rutledge was neither doctrinaire nor radical. 
As a judicial umpire he called the play fairly as he saw 
it. He was definitely a pro-labor member of the Court 
and one who was always keenly alert to the civil rights 
of individuals. His liberalism was not sentimental. 
His opinions reveal an almost Lincoln-like sense of 
human justice. His dissent in the case against Japanese 
General Yamashita is reminiscent of Lincoln’s plea for 
malice toward none and charity for all. In that case 
Justice Rutledge expressed one of his own sincere con- 
victions in these memorable words of Thomas Paine: 

He that would make his own liberty secure must guard 

even his enemy from oppression; for if he violates this 

duty he establishes a precedent that will reach to himself. 

Justice Rutledge’s passing deprives the Court of a 
great humanitarian, a kindly, courteous man with a 
winning, friendly way about him, a scholar with the 
inborn instincts of a fine judge. America can well be 
proud of Mr. Justice Rutledge. 


[The list of members of the Journal's 


Advisory Board is on page VII] 
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Review of Recent Supreme Court Decisions 


FEDERAL EMPLOYERS LIABILITY 
ACT 


Silicosis Contracted by Employee 
Basis for Recovery If Contracted as 
Result of Negligence of Employer or 
as Result of Violation of Boiler In- 
spection Act 


® Urie v. Thompson, 337 U. S. 163, 
93 L. ed. Adv. Ops. 927 69 S. Ct. 
1018, 17 U. S. Law Week 4421, (No. 
129, decided May 31, 1949.) 

Urie filed suit under the Federal 
Employers Liability Act against 
Thompson, trustee of the Missouri- 
Pacific Railroad, seeking damages 
for silicosis contracted in the course 
of his employment by the railroad. 
He alleged that the railroad was 
negligent in that its equipment 
designed to minimize the danger of 
silicosis was improperly adjusted. 
The Missouri Supreme Court held 
that the railroad could not have 
anticipated the injury, and that 
therefore no cause of action for 
negligence under the Act was stated, 
but said that the allegations in sub- 
stance amounted to allegations of 
breach of the Boiler Inspection Act. 
Upon remand and trial under that 
theory and instruction that negli- 
gence was not in issue, a jury 
awarded a verdict of $30,000. On a 
second appeal to the state Supreme 
Court, that court reversed, noting 
that in its first review it had not 
treated ‘“‘a contention that ‘silicosis’ 
is not an evil at which the [Boiler 
Inspection] Act is aimed’’, and 
found that the Act covered only acci- 
dental injury as distinguished from 
the type of injury here involved. 


Mr. Justice RUTLEDGE, speaking 
for the Supreme Court, reversed. He 
settles the question of the date at 
which the applicable three-year 





Reviews in this issue by Mark H. Johnson and 
Rowland L. Young. 


limitation should begin to run, re- 
marking upon the broad purposes 
of the Employers Liability Act, and 
the inability of the employee to 
know that the disease had been con- 
tracted until he became ill. Since 
suit was begun within three years 
after his illness forced him to leave 
his employment, he concludes that 
the statutory period had not expired. 

He holds that the complaint stated 
a cause of action in negligence under 
the Employers Liability Act and 
that that Act covered injuries of 
this type, since there was nothing in 
it or its legislative history to imply 
that the word “injury” in the Act 
was restricted to accidental injuries, 
particularly in view of the Act’s 
humanitarian purposes. 

As for the holding that the Boiler 
Inspection Act did not cover an 
occupational disease, he notes that 
it does not confer any right of action 
but merely makes violation of its 
provisions unlawful. It contains 
nothing to cut down the scope of 
compensable injuries under the 
Employers Liability Act. 

His conclusion is that petitioner 
was correct in his position on both 
appeals to the Missouri court and 
the judgment was reversed with 
instructions to reinstate the verdict 
for Urie based on the Boiler Inspec- 
tion Act theory. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice Reep, Mr. Justice 
JAcKson and Mr. Justice Burton, 
wrote an opinion concurring in part. 
He agrees that Urie stated a cause of 
action under the Employers Liability 
Act, but disagrees that the category 
of “accidents” in the Boiler Inspec- 
tion Act includes injuries of this 
type. He would accordingly remand 
for further proceedings. 

p 


The case was argued by Guy W. 


Green, Jr., for Urie, and by Lyman 
J. Bishop for Thompson. 


INDIANS 


Secretary of the Interior May Not, 
Under White Act, Close Alaskan 
Fishing Waters on Indian Reserva- 
tion to Others If Indians Are Al- 
lowed To Fish in Those Waters 


® Hynes v. Grimes Packing Com- 
pany, 337 U. S. 86, 93 L. ed. Adv. 
Ops. 964, 69 S. Ct. 968, 17 U. S. Law 
Week 4433. (No. 24, decided May 
31, 1949.) 

This case concerned certain fishing 
rights in the waters of the Shelikof 
Strait between Kodiak Island and 
the mainland of Alaska. Two orders 
of the Secretary of the Interior are 
involved. In one, Public Land Order 
128, dated May 22, 1943, the Sec- 
retary, acting under provisions of 
Section 2 of the Act of May 1, 1930, 
49 Stat. 1250, (the act that extended 
to Alaska the benefits of the Wheeler- 
Howard Act, 48 Stat. 984) set aside 
an area of Kodiak Island “and the 
waters adjacent thereto” as a reserva- 
tion for the Indian Native Village 
of Karluk; in the other order, made 
March 22 and August 27, 1946, 
adding a new subdivision (r) to 
Section 208.23 of the Alaskan Fish- 
eries General Regulations, the Sec- 
retary, acting under the White Act, 
34 Stat. 264 and 478 as amended by 
13 Stat. 464, 48 U. S. C. Section 221 
et seq., prohibited fishing in the 
waters of the reservation except by 
the natives of Karluk village or their 
licensees. The White Act provides 
criminal sanctions for violation of 
orders issued under it. The Grimes 
Packing Company, a corporation 
operating a fish-cannery on Kodiak 
Island, obtained a permanent in- 
junction from the District Court 
prohibiting Hynes, the Regional 
Director of the Fish and Wildlife 
Service, from enforcing the order 
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forbidding fishing in the Karluk 
waters. The District Court held both 
Public Land Order 128 and Section 
208.23(r) invalid. The Court of 
Appeals for the Ninth 
affirmed on the same grounds. 


Circuit 


The Supreme Court,’ in an opin- 
ion by Mr. Justice Reep, upheld the 
validity of Public Land Order 128 
in including adjacent waters within 
the native reservation, but affirmed 
award of the injunction on the 
ground that Section 208.23(r) was 
invalid. 

The finding as to the Order rests 
upon the importance of the fishing 
rights to the natives, the Court's 
previous decision in Alaska Pacific 
Fisheries v. United States, 248 U. S. 
78, the presumed validity of an ad- 
ministrative determination, the pur- 
pose of Congress to assist the natives 
by the Alaska amendment to the 
Wheeler-Howard 
Court’s determination that the Order 


Act, and_ the 


could not, under Section 2 of the 
Act of May 1, 1936, permanently 
withdraw the waters or fisheries 
from public control, but left them 
subject to the unfettered will of 
Congress. 

The Court found Section 208.23 
(r) invalid by applying a clause of 
the White Act that provides that 
“no exclusive or several right of 
fishery shall be granted [in Alaskan 
waters], nor shall any citizen of the 
United States be denied the right 
, es 
waters of Alaska where fishing is 


to take . in any of the 
permitted.” Since the natives were 
granted fishing rights, others could 
not be denied the same rights, the 
opinion declares. The invalidity of 
the privilege to the natives was held 
to invalidate the prohibition against 
others. 

The Court nevertheless vacated 
the decrees below in order to permit 
consideration of the effect of its de- 
cision and of an ordinance of the 
Village of Karluk to which it called 
attention, with the proviso that un- 
less steps were taken in the District 
Court within thirty days a perma- 
nent injunction should issue. 

Mr. Justice RUTLEDGE, joined by 
Mr. Justice Brack and Mr. Justice 
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Murpny, dissented as to the invalid- 
ity of Section 208.23 (r). He believes 
that the prohibition of exclusive 
fishing rights under the White Act 
protects the enjoyment of exclusive 
fishing rights by natives and that the 
rest of the Act may be used to en- 
force such rights. 

The opinion also declares that if 
Public Land Order 128 be valid, as 
he thinks it is and as the majority 
opinion decides, the Grimes Com- 
pany has no ground for equitable 
relief in this case since it can enter 
the waters of the reservation only as 
a trespasser. 

Mr. Justice DouGLas joined in 
Mr. Justice RUTLEDGE’s dissent inso- 
far as the validity of Section 208.3 (r) 
was concerned. A 

The case was argued by Robert P. 
Marquis for Hynes, and by W. C. 
Arnold and Frank L. Mechem for 
the Grimes Packing Company. 


LABOR LAW 


Voluntary Grant of Wage Increase 
Within Twelve Days of Impasse in 
Negotiations with Certified Bargain- 
ing Representatives Where Lesser 
Amount Had Been Offered Consti- 
tutes Unfair Labor Practice Justify- 
ing Cease and Desist Order but Not 
Affirmative Order To Bargain Col- 
lectively and Post Notices 


® National Labor Relations Board 
v. Crompton-Highland Mills, 337 
U. S. 217, 93 L. ed. Adv. Ops. 918, 
69 S. Ct. 960, 17 U. S. Law Week 


4416. (No. 197, decided May 31, 
1949.) 
The Crompton-Highland Mills 


had been engaged in extended 
negotiations with the bargaining 
representative of its employees duly 
certified under the National Labor 
Relations Act. Negotiations reached 
an impasse on December 19, 1945, 
and, on January 1, 1946, without 
consulting the bargaining .represen- 
tatives, the company granted a 
general increase in the rates of pay 
to most of the employees represented 
in the-negotiations. The increases 
were substantially higher than any 
that the company had been willing 


to pay during the negotiations. The 
union complained to the National 
Labor Relations Board. After hear- 
ings, the Board issued an order to 
cease and desist and to bargain 
collectively and to post notices. The 
Court of Appeals for the Fifth Cir- 
cuit denied a petition for enforce- 
ment. 

Speaking for the Supreme Court, 
Mr. Justice Burton reversed. The 
Court is satisfied, he says, that there 
was substantial evidence to support 
the Board’s findings; the question 
was whether they supported the 
order. Remarking that this was not 
a case where bargaining had come to 
a complete termination, or where 
the employer had made a unilateral 
grant of an increase offered during 
negotiations but left unaccepted or 
even rejected, he declared that the 
increase found to have been granted 
here constituted an unfair labor 
practice “The opening 
which a raise in pay makes for the 
correction of existing inequities 
among employees and for the pos- 
sible substitution of shortér hours, 
vacations or sick leaves, in lieu of 
some part of the proposed increase 
in pay, suggests the infinite oppor- 
tunities for bargaining that are 
inherent in an announced readiness 
of an employer to increase generally 
the pay of its employees.” The need 
for the order depended in part, he 
says, upon the Board’s finding that 
the pay raise, taken so soon after the 
meeting of December 19, demon- 
strated that the company was not 
acting in good faith during the 
negotiations, and was “manifestly 
inconsistent with the principle of 
collective bargaining”. In view of 
the fact that the Board made no 
findings that established a lack of 
good faith or of consistency with the 
principle of collective bargaining 
except with respect to the wage 
increase, he declares that there is 
no need for a requirement of affirma- 
tive action on the posting of notices 
and he directs that the Board’s order 
be modified accordingly. 


because 


Mr. Justice DouGias, Mr. Justice 
Murpny and Mr. Justice RUTLEDGE 
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joined in the opinion of the Court 
except that they thought that the 
Board’s order should be enforced 
without modification. 

Y. 


The case was argued by David 
P. Findling for the National Labor 
Relations Board, and by Ralph 
Williams for Crompton-Highland’ 


Mills, Inc. 


TAXATION 


Federal Income Tax—Nonresident 
Alien Author Is Taxable upon Lump 
Sum Received from United States Pub- 
lisher for Magazine Serial Rights 


® Commissioner v. Wodehouse, 337 
U. S. 369, 93 L. ed. Adv. Ops. 1043, 
69 S. Ct. 1120, 17 U. S. Law Week 
4486. (No. 84, decided June 13, 
1949). 


The respondent was a nonresident 
alien author not engaged in trade or 
within the United States 
and not having an office or place of 


business 


business therein. He was subjected 
to income tax upon sums paid him 
in 1938 and 1941 in advance and re- 
spectively for an exclusive serial or 
book right throughout the United 
States in relation to a specified origi- 
nal story written by him and ready 
to be copyrighted. The Tax Court 
upheld the assessment but was re- 
versed by the Court of Appeals. 
Section 211 (a) (1) of the Internal 
Revenue Code provides that in the 
case of a person of the respondent's 
status there shall be levied a tax 
upon the amount received “from 
sources within the United States as 
interest . . . dividends, rents, salaries, 
wages, premiums, annuities, com- 
pensations, remunerations, emolu- 
ments, or other fixed or determinable 
annual or periodical gains, profits, 
119 (a) 
provides, “The following items of 


and income .” Section 
gross income shall be treated as in- 
come from sources within the United 


” 


States:”’ and adds in subsection (4): 
“Rentals or royalties from property 
located in the United States . . . in- 
cluding rentals or royalties for the 


use of or for the privilege of using 


Review 


in the United States, patents, copy- 
rights... .” 

The Court, by Mr. Justice BuRTON, 
held that the receipt of the payments 
in lump sums did not exempt them 
from taxation. The words “annual 
or periodical” were held to be “mere- 
ly generally descriptive of the char- 
acter of the gains, profits and income 
which arise out of such relationships 
as those which produce readily with- 
holdable interest, rents, royalties and 
salaries, consisting wholly of income, 
especially in contrast to gains profits 
and income in the nature of capital 
gains from profitable sales of real 
or personal property”. The judg- 
ment of the Court of Appeals was 
accordingly reversed and remanded. 

Mr. Justice FRANKFURTER, with 
whom Mr. Justice MurpHy and Mr. 
Justice JAcKsoN joined, dissented 
with opinion. He states that the type 
of income that Congress has desig- 
nated as taxable must have the char- 
acteristic of being “fixed or deter- 
minable annual or periodical gains, 
profits and income” and that a lump 
sum payment for an exclusive prop- 
erty right in a copyright does not 
meet that qualification. He is fur- 
ther of the opinion that the Court 
of Appeals was correct in holding 
that the fact that the interest in the 
copyright is partial only does not 
render the consideration for its sale 
a “royalty” within the terms of Sec- 
tion 119 (a) (4). Such partial inter- 
ests he says are assignable so that 
the assignee gets something more 
than a mere license the payment for 
which might be argued to be a roy- 
alty. 

Mr. Justice Douc as did not par- 
ticipate in the case. 

The case was argued by Melva-M. 
Graney for the Commissioner, and 
by Watson Washburn for Wode- 
house. 


TAXATION 


Federal Income Tax—Validity of Fam- 
ily Partnership Is Tested by Its “‘Real- 
ity”, Not Solely by Contributions of 
Services or Original Capital 


® Commissioner v. Culbertson, 337 
U. S. 733, 93 L. ed. Adv. Ops. 1331, 
69 S. Ct. 1210, 17 U. S. Law Week 


of Recent Supreme Court Decisions 


1681. 
1949.) 


(No. 313, decided June 27, 


This case involves the widely liti- 
gated issue of the validity of a so- 
partnership”. The 
taxpayer had for twenty-five years 


called “family 
operated a cattle business in partner- 
ship with one Coon, who agreed 
to sell his interest to the taxpayer 
that it 
sold to the taxpayer’s four sons at 


upon condition would be 
the same price. His reasons for im- 
posing this condition were his in- 
tense interest in maintaining the 
Hereford strain which he and Cul- 
bertson had developed, his convic- 
tion that Culbertson was too old to 
carry on the work alone, and his 
personal interest in the Culbertson 
boys. The sons’ “purchase price” was 
paid partly by gift from the tax- 
payer, and partly by a loan procured 
by the alleged partnership. The old- 
est son was 24 and worked on the 
ranch before and after the formation 
of the alleged partnership. The other 
sons were 22, 18 and 16, and were 
respectively either in the Army or 
employed by the “partnership” only 
when not at school. 

The Tax Court, following its in- 
terpretation of Commissioner v. 
Tower, 327 U. S. 280, held that the 
entire income of the business was 
taxable to the taxpayer because the 
sons had contributed neither “origi- 
nal capital” nor “vital services”. The 
Fifth Circuit reversed, on the ground 
that the facts showed that it was 
expected that the boys would in the 
future contribute their time and 
services to the partnership. 

In an opinion by the Cuter Jus- 
Tick, the decision of the Court of 
Appeals was reversed with directions 
to remand to the Tax Court for fur- 
ther proceedings in conformity with 
the opinion. The ground on which 
the Court of Appeals acted was re- 
pudiated with the statement that if 
the alleged contributed 
neither capital nor services during 


pa rtners 


the years in question it could hardly 
be contended that they were respon- 
sible for the production of income 
during those years. Addressing itself 
to the decision of the Tax Court, the 


October, 1949 » Vol. 35 845 

















































































Court pointed out that the Tower 
opinion has been misinterpreted by 
the Tax Court. The test for the vali- 
dity of a family partnership is the 
“reality” of the partnership interest. 
This requires consideration of all 
the facts which have a bearing upon 
reality, not merely the contribution 
of “original capital” or ‘‘vital serv- 
ices”. “The question is not whether 
the services or capital contributed by 
a partner are of sufficient importance 
to meet some objective standard sup- 
posedly established by the Tower 
case, but whether, considering all the 
facts—the agreement, the conduct of 
the parties in execution of the pro- 
visions, their statements, the testi- 
mony of disinterested persons, the 
relationship of the parties, their re- 
spective abilities and capital contri- 
butions, the actual control of income 
and the purposes for which it is 
used, and any other facts throwing 
light on their true intent—the par- 
ties in good faith and acting with a 
business purpose intended to join 
together in the present conduct of 
the enterprise.” The Court therefore 
directed that the cause be remanded 
to the Tax Court for a decision as 
to which of the taxpayer’s sons there 
was a bona fide intent that they be 
partners. 


Mr. Justice BLack and Mr. Justice 
RUTLEDGE “‘acquiesce in the Court's 
opinion and judgment”, stating that 
they consider the Tax Court “prop- 
erly applied” the principles of the 
Tower case, but that they consider 
it of “paramount impertance in this 
case to have a court interpretation of 
the applicable taxing statute, for 
guidance in its application”. 


Mr. Justice BuRTON, in a concur- 
ring opinion, states that upon re- 
mand there is nothing in the facts 
of the case which will preclude the 
Tax Court from finding a valid 
partnership and that the boys’ com- 
mitments to the ranch 
must be considered with other ma- 


return to 


terial factors. 

Mr. Justice FRANKFURTER, in an- 
other concurring opinion, states that 
it seems to him important to make 
it clear that there is no special con- 
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cept of “partnership” for tax pur- 
poses. 

Mr. Justice JACKSON, dissenting, 
contends that the “common-law tests 
of validity” were met in the case, 
and that the Court of Appeals de- 
cision should be affirmed. 


The case was argued by Arnold 
Raum for the Commissioner, and by 
Benjamin L. Bird for Culbertson. 


UNITED STATES 


Judgment of Court of Claims Award- 
ing $80,000 for Breach of War Con- 
tract Must Be Reversed in Absence 
of Finding that Promisee Was Ready 
and Able To Perform Contract 

® United States v. Penn Foundry 
and Manufacturing Company, Inc., 
337 U. S. 198, 93 L. ed. Adv. Ops. 
994, 69 S. Ct. 1009, 17 U. S. Law 
Week 4411. (No. 253, decided May 
31, 1949.) 

The Penn Foundry and Manufac- 
turing. Company, Inc., brought an 
action in the Court of Claims against 
the United States for recovery of 
anticipated profits allegedly lost when 
the latter cancelled a contract for 
the manufacture and sale to the 
Navy of gun mounts. Notice of 
award of contract was cancelled on 
the same day that it was received. 
The Court of Claims found that the 
company would have realized a net 
profit of $80,000 on the contract and 
awarded judgment for that amount. 

Mr. Justice BurTON delivered the 
opinion of the Supreme Court 
reversing. Since the testimony on 
which the Court of Claims relied was 
absent from the record, he bases his 
decision upon the pleadings and the 
findings of the Court of Claims, 
noting that those findings indicate 
that the company was neither ready 
nor able to carry out its obligation 
under the contract to deliver two 
gun mounts in May, 1942, three in 
June, five in July, and thereafter a 
minimum of ten per month. On 
February 19, three months before 
first delivery was due, he says, pro- 
duction was not even in a prelimi- 
nary stage, the plant had been idle 
for a number of years, and the com- 


pany had neither managerial organi- 
zation nor trained workmen, whereas 
experienced manufacturers required 
seven to twelve months from the 
time of receiving notice to proceed 
to complete the first units. “Readi- 
ness and capacity [to produce the 
mounts] are essential facts to re- 
spondent’s right to receive payments 
under the contract. Without a right 
to such payments the respondent 
could realize no profits,” he says. 
The lower court’s finding that the 
company would have realized a net 
profit of $80,000 rested upon the 
court’s own rough estimate rather 
than evidentiary facts, he remarks. 

Mr. Justice Reep and Mr. Justice 
JAcKson concurred in the reversal, 
but dissented from the order to 
enter judgment in favor of the Gov- 
ernment and said that the company 
should have been afforded oppor- 
tunity to meet the requirement of 
proof of readiness and ability to 
perform. 

Mr. Justice Doucias, with whom 
Mr. Justice Brack, Mr. Justice 
Murpny and Mr. Justice RUTLEDGE 
agreed, wrote a concurring opinion. 
Noting that a formal written con- 
tract was to have followed the letter 
of intention, he would take judicial 
notice of the fact that the Navy 
included in its contracts standard 
termination clauses which, in event 
of cancellation, would have relieved 
the promisor of any liability for 
unearned profits of the character 
claimed here. Since the company 
failed to show that its contract 
would not have contained this 
standard clause, “it failed at the 
threshold of the case to carry the 
burden which rested on it,” he 
declares. ¥. 

The case was argued by Melvin 
Richter for the United States, and 
by David G. Bress for the Penn 
Foundry Company. 


VENUE 
Section 1404 (a) of the 1948 Revi- 
sion of the Judicial Code Makes the 
Doctrine of Forum Non Conveniens 
Applicable in Federal Employers 
Liability Act and Antitrust Suits 


® Ex parte Collett, 337 U. S. 55, 
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93 L. ed. Adv. Ops. 901, 69 S. Ct. 
944, 17 U. S. Law Week 4453. (No. 
206 Misc., decided May 31, 1949.) 


=" Kilpatrick v. Texas & Pacific 
Railway, 337 U. S. 75, 93 L. ed. 
Adv. Ops. 912, 69 S. Ct. 953, 17 U. S. 
Law Week 4458. (No. 233 Misc. 
decided May 31, 1949.) 


=" United States v. National City 
Lines, Inc., 337 U. S. 78, 93 L. ed. 
Adv. Ops. 914, 69 S. Ct. 955, 17 U. S. 
Law Week 4459. (No. 269 Misc., 
decided May 31, 1949.) 


In the Collett and Kilpatrick 
cases, it was decided that the doc- 
trine of forum non conveniens is 
applicable to actions brought under 
the Federal Employers Liability Act. 
In the former, Collett brought an 
action under the Act against the 
Louisville and Nashville Railroad 
in the District Court for the Eastern 
District of Illinois. After the effec- 
tive date of the 1948 revision of the 
Judicial Code, the railroad filed a 
motion to transfer the cause to the 
District Court for the Eastern Dis- 
trict of Kentucky. The Court found 
that the transfer would serve the 
convenience of the parties and the 
would be in the 
interest of justice, and granted the 
motion. On a motion in the Supreme 
Court for leave to file a petition for 
writs of mandamus and prohibition, 
Collett claimed that the District 
Court had no authority to order the 
transfer. 


witnesses and 


The Cuter Justice delivered the 
Court’s opinion. He relies upon the 
language of the current revised 
Judicial Code, 28 U. S. C. Section 
1404 (a) (“For the convenience of 
parties and witnesses, in the interest 
of justice, a district court may 
transfer any civil action to any other 
district or division where it might 
have been brought.”) and the re- 


viser’s notes which accompanied 
each section of the Code while it 
was under consideration in Congress 
(“Subsection (a) was drafted in 
accordance with the doctrine of 
forum non conveniens. . 
example of the need of such a pro- 
vision, see Baltimore & Ohio R. Co. 
v. Kepner, ... 314 U.S. 44, ... which 
was prosecuted under the Federal 
Employers Liability Act in New 
York, although the accident occurred 
and the employee resided in Ohio.”’) 
He rejects the argument that appli- 
cation of Section 1404 (a) to the case 
involves a repeal of Section 6 of the 
Employers Liability Act which gives 
the right to bring suit in any district 
where the defendant is doing busi- 
ness. He says that there is no need 
to refer to legislative history where 
the statutory language is clear but 
goes on to destroy petitioner’s twin 
premises: “Congress intended no 
‘controversial change’ to be incor- 
porated in the Code; and Section 
1404 (a) is such a change.” The con- 
tention that the transfer was 
improper because the action was 
begun prior to effective date of the 
change in the Code is rejected on 
the ground that Section 1404 (a) is 
remedial, and “no one has a vested 
right in any given mode of pro- 
cedure.” 


. . As an 


The Kilpatrick case involved a 
similar factual situation, Kilpatrick 
urging that, in the transfer order 
changing the venue of his case, the 
court “ignored the known temper 
of legislative opinion”. The CHIEF 
Justice remarks that none of his 
contentions distinguish this 
the Collett decision. 


from 


In the National City Lines case, 
the question presented was whether 
Section 1404 (a) extended the doc- 
trine of forum non conveniens to 
civil antitrust suits under Sections 
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1 and 2 of the Sherman Act, 26 Stat. 
209, 15 U. S. C. §§ 1, 2, the Court 
having held in an appeal on the 
same cause at the 1947-1948 term 
that the doctrine did not apply to 
such suits. The Court held that the 
fact that the reviser’s note referred 
to an Employers Liability Act 
decision without referring to an 
antitrust decision did not create a 
distinction between the two classes 
of cases. 

Mr. Justice DouGLas, joined by 
Mr. Justice BLack, dissented in all 
three cases. He would apply the 
doctrine to any civil action “as to 
which the venue provisions are 
codified in revised Title 28”. He is 
reluctant to hold, he says, that. Con- 
gress, merely by revising the Code, 
took more drastic action that would 
involve the other legislation, includ- 
ing the Employers Liability Act, the 
Sherman Act, the Jones Act, the 
Securities Exchange Act and others. 

Mr. Justice RUTLEDGE wrote an 
opinion concurring in the results of 
the three cases. While he thinks that 
Section 1404 (a) works a repeal in the 
respective statutes, that the changes 
were neither insubstantial nor non- 
controversial, and that it is doubtful 
whether Congress was in fact “fully 
informed as to the significance of 
§ 1404 (a)”, he concurs in the result 
since this is a “matter affecting con- 
gressional procedure and the manner 
of conducting legislative business.” 

¥. 

No. 206 was argued by Lloyd T. 
Bailey for Collett, and by Robert P. 
Hobson for the Louisville and Nash- 
ville Railroad; No. 233 was argued 
by William H. DeParcq for Kil- 
patrick, and by Porter R. Chandler 
for the Texas & Pacific Railway; 
No. 269 was argued by Charles 
Weston for the United States, and 
by C. Frank Reavis for National 
City Lines, Inc. 
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Agriculture Perishable Agricul- 
tural Commodities Act . . . buyer on 
acceptance final basis entitled to re- 
ject for fraud under Act. 


= Joseph Martinelli & Co., Inc. v. 
Simon Siegel Co., C.A. Ist, July 21, 
1949, Woodbury, C. J. (Digested in 
18 U. S. Law Week 2058, August 2, 
1949.) 

Appellant purchased from appel- 
lee a carload of grapes at an agreed 
price of $2,370.15, “f.o.b. shipping 
point acceptance final”. Upon the 
arrival of the grapes, which had been 
rejected by a prior consignee because 
of partial decay, appellant found 
that there was substantial decay in 
the shipment and promptly rejected 
it. Appellee, receiving only $181.34 
in disposing of the grapes, filed a 
complaint with the Secretary of Ag- 
riculture under the Perishable Agri- 
cultural Commodities Act, 1930, 7 
USC § 499 a-r, seeking reparation in 
the amount of the difference between 
the sum received and the agreed 
price. Appellant contended that it 
was entitled to reject because of 
fraud on the seller’s part in mis- 
representing the condition of the 
grapes. The Secretary found that 
there was no showing of fraud by 
the seller and interpreted the terms 
of the sale as giving no right of re- 
jection. A reparation order was en- 
tered in the amount demanded, the 
order being affirmed by the District 
Court with the statement that a find- 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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ing on the issue of fraud was un- 
necessary. 

On appeal the Court ruled that, 
despite the Perishable Agricultural 
Commodities Act’s limitations on 
the right of a purchaser on an ac- 
ceptance final basis to reject a ship- 
ment, the Act does not deprive such 
a purchaser of the right to so avoid 
a contract where he has been in- 
duced to enter into the contract by 
fraud. The Court rejected the pro- 
position that under the Act a de- 
frauded buyer is limited to suit 
against the seller as in the case of 
breach of material specifications in 
a contract. The method of regula- 
tion adopted in the Act (definition 
of such words as “acceptance final’) 
was said to presuppose a valid con- 
tract, while a fraudulent one might 
be avoided and all of its provisions 
relegated to the discard. Opinions 
enforcing “acceptance final” provi- 
sions in L. Gillarde Co. v. Joseph 
Martinelli & Co., Inc., 168 F. (2d) 
276, amended 169 F. (2d) 60, cert. 
den. 335 U. S. 885, and LeRoy Dyal 
Co. v. Allen, 161 F. (2d) 152, were 
distinguished on the ground that 
there was no question of the seller’s 
fraud in those cases. The instant case 
was remanded for a finding as to the 
issue of fraud. 


Aliens . . . Trading with the Enemy 
Act . . . certain transactions by Ger- 
man nationals in works subject to 
copyright are licensed. 


® Code of Federal Regulations, Tit. 
8, Ch. 11, Pt. 507, § 507.60 (14 Fed. 
Reg. 4788) . 

In the Federal Register of July 30, 
1949, the Office of Alien Property 
announced the amendment of Part 
507, Patents, Trademarks and Copy- 
rights, by the addition of § 507.60, 
which provides for the licensing of 


certain transactions by German na- 
tionals in works subject to copyright. 

Under this amendment a German 
national may acquire an interest in 
a copyrighted work provided that 
the interest is acquired from a per- 
son who is not a national of Ger- 
many or Japan and such interest 
was not the property of Germany or 
Japan,.or a national of either such 
country, at any time on or since June 
14, 1941. 

Any transaction is licensed with 
respect to any interest of a German 
national in a work not published 
prior to January 1, 1947, provided 
that the transaction is not with or 
on behalf of a Japanese national, 
the interest was not at any time on 
or since June 14, 1941, the property 
of Japan or a national thereof or 
the property of certain persons des- 
ignated by United States Military 
Government Law No. 52, and the 
transaction is licensed by authority 
of the Military Government in Ger- 
many. Transactions with respect to 
any interest in a work published 
prior to January 1, 1947, continue 
to be prohibited, unless authorized 
by the Attorney General, if such in- 
terest was the property of Germany, 
or a national thereof, at any time 
on or since June 14, 1941, and prior 
to the effective date of the license, 
or the property of Japan, or a na- 
tional thereof, at any time on or 
since June 14, 1941. 


Carriers . . . Interstate Commerce Act 

. . Carmack Amendment does not 
subject first domestic carrier receiv- 
ing shipment originating abroad to 
liability for damages. 


® Reider v. Thompson, C. A. 5th, 
July 20, 1949, McCord, C. J. (Di- 
gested in 18 U. S. Law Week 2062, 
August 2, 1949). 
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A consignment of skins and wool 
owned by plaintiff was shipped on 
an ocean bill of lading from Buenos 
Aires to Boston with port of discharge 
of the ship named as New Orleans. 
There it was received by defendant 
receiver's railroad for transporta- 
tion to Boston and a supplemental 
bill of lading issued. Upon delivery 
in Boston the consignment was 
found to be damaged, and suit was 
brought under the Carmack Amend- 
ment to the Interstate Commerce 
Act, 49 USC §20(11). Dismissal pur- 
suant to defendant’s motion was af- 
firmed on appeal. 

McCord, C. J., for the Court, main- 
tained that the Carmack Amend- 
ment was designed to enable the 
shipper to recover damages from the 
first of a series of carriers, leaving 
the initial carrier to reimbursement 
from any intervening carrier which 
actually caused the damage, but was 
not intended to subject an interven- 
ing domestic carrier to liability 
where the shipment was initiated 
abroad and was, in fact, intended as 
a continuous and uninterrupted 
shipment in bond to ultimate desti- 
nation in the United States. 

Hutcheson, C. J., concurring, 
maintained that the legislative his- 
tory of the section and its judicial 
construction made it clear that dis- 
missal was correct. 

Sibley, C. J., dissenting, contended 
that the “plain, unambiguous words” 
of the statute gave plaintiff a cause 
of action, since the statute made 
“any common carrier . . . receiving 
property for transportation from a 
point in one State .. . to a point in 
another... liable... for any... 
damage . . . caused by it” or by any 
connecting carrier, and did not re- 


fer to “initial carrier” or except 
shipments originating in foreign 
countries. 


Constitutional Law . . . vested rights 
. . . District of Columbia District Court's 
authorization to engage in the bond- 
ing business can be revoked prior to 
expiration of authorization's 
only upon proceeding which contains 
elements of due process of law. 


term 


® In re Carter, C. A., D. C., August 
1, 1949, Prettyman, J. 

The District Court revoked apel- 
lant’s authorization to engage in the 
bonding business when it discovered 
what were considered innocent mis- 
representations in his application, 
the statements having been made in 
good faith and upon advice of coun- 
sel. The court considered that its 
action revoking the authorization 
made the application a pending one, 
and directed that an investigation be 
made. Six months later appellant's 
“pending application” was denied. 

Reversing the orders entered be- 
low, the Court held unconstitutional 
for lack of due process the with- 
drawal of appellant’s bonding li- 
cense, and ruled that an authoriza- 
tion to engage in the bonding busi- 
ness, once approved and outstand- 
ing, can be revoked prior to the ex- 
piration of its term only upon a 
proceeding which contains the ele- 
ments of due process, “‘i.e., a hearing 
revelation of all data upon 
which a decision is to be based.” The 
Court rejected the contention that 
revocation of such authorization is 
a purely administrative act and may 
be made for a reason which, if orig- 
inally known, would have caused the 
court to inquire further. Such rea- 
soning was said to ignore the con- 
trolling fact that authorization had 
already been granted and, as a form 
of license, had become a right; ac- 
cordingly, deprivation of that right 
was a judicial act requiring due proc- 
ess of law. Since the orders entered 
in this proceeding were found to be 
judicial and final, they were deemed 


appealable. 


and 


Constitutional Law . . . personal, civil 
and political rights . . . health officer's 
inspection of private home without 
search warrant violates Fourth Amend- 
ment. 


® District of Columbia v. Little, 


C.A., D.C., August 1, 1949, Pretty- 
man, J. 

Appellee refused to open the doors 
of her home to an inspector for the 
Municipal Health Department, who 
was investigating a complaint that 
the premises were not “clean and 
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wholesome” as required by the De- 
partment’s regulations. For this ac- 
tion she was convicted of obstruct- 
ing the performance of the inspec- 
tor’s duties. The conviction was re- 
versed by the municipal Court of 
Appeals, Little v. District of Colum- 
bia, 62 A. (2d) 874 (1948). The de- 
cision was affirmed in the instant 
opinion. 

The Court held that, since the in- 
spector did not have a search war- 
rant and was not faced with an im- 
mediate health crisis, the attempted 
search violated the Fourth Amend- 
ment and was properly resisted by 
appellee. The Court refused to dis- 
tinguish inspection by a health of- 
ficer from search by a police officer, 
and maintained that the sanctity 
of the home, as guaranteed by the 
Constitution, overrode arguments 
difficulty of enforcing 
health regulations and failure of 
Congress to authorize issuance of 
search warrants in such circum- 
stances. “If private homes are opened 
to the intrusion of government en- 
forcement officials, at the wish of 
those officials, without the interven- 
ing mind and hand of a magistrate,” 
the Court asserted, ‘‘one prop of the 
structure of our system is gone and 
an outstanding characteristic of an- 


based on 


other form of government will have 
been substituted”. 

Holtzoff, J., dissenting, maintained 
that the Fourth Amendment applied 
only to criminal prosecutions and 
proceedings of a quasi-criminal na- 
ture for the enforcement of penalties 
and did not apply to “inspections, 
if no seizure is intended,” a thesis 
which he supported by analysis of 
historical materials and reported 
cases. He also pointed out the dif- 
ficulty of reconciling such matters 
as periodic safety inspections and 
enforcement of plant quarantines 
with the issuance of search warrants 
only on showing of probable cause. 
He said that the majority proposed 
to create a new type of process un- 
known to the common law or any 
statute. 


. parties who 
organization 


Constitutional Law 
may raise question... 
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designated as ‘‘subversive’’ by At- 
torney General has no standing to 
sue for declaration of unconstitu- 
tionality of program or 


designation. 


to enjoin 


® Joint Anti-Fascist Refugee Com- 
Clark, Attorney General 

of the United States, et al., C.A., 

D.C., August 11, 1949, Proctor, J. 


The defendant Attorney General, 


mittee v. 


purporting to act pursuant to Execu- 
Order No. 9835, designated 
plaintiff Committee as a “subver- 


tive 


sive” organization, membership in 
with which on the 
part of federal employees would be 


or association 


taken as evidence of disloyalty in de- 
termining employability under the 
Order and § 9A of the Hatch Act. 
The thereupon _ insti- 
tuted action to have the Order and 
§ 9A of the Act as applied by the 
Order declared unconstitutional and 


Committee 


to enjoin further action predicated 
on the alleged subversiveness of the 
of the 
plaint was affirmed on appeal. 
The maintained that the 
complaint did not state a justiciable 


Committee. Dismissal com- 


Court 


controversy or a Claim upon which 
relief could be granted. The Com- 
mittee was deemed to have no meas- 
urable interest in the Order or the 
designation, since neither was di- 
rected against the Committee or de- 
signed to impose a tax, penalty or 
there- 
upon; injury to the Committee was 


other liability or restraint 
described as “‘indirect—purely in- 
cidental to the objects and purposes 
of the loyalty program”. Moreover, 
the Court asserted, the program was 
a legitimate exercise of executive 
power to hire and fire, and it did not 
doubt the validity and constitution- 
ality of the Act, the Order and 
the Attorney General’s designations 
thereunder, 
Edgerton, J., dissenting, pointed 
out that, since the decision turned 
on a motion to dismiss, it had to be 
that the 
as alleged in the complaint, in fact 


assumed Committee 


was, 
charitable rather than subversive and 
that it was injured by the subversive 
listing. 


Moreover, he noted, the 


Committee had been given neither 
5 
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notice nor hearing prior to designa- 
tion as subversive. Accordingly, he 
maintained that the designation was 
invalid because not supported by the 
Order, and was a denial of due proc- 
law. Further, he contended, 
the ruling violated freedom of speech 
and assembly by exposing to penalty 


Css of 


who = asso- 
ciated with the Committee; the Com- 
mittee had standing to sue, in view 


government employees 


of the claimed injury to its reputa- 
tion with resultant loss of members 
and contributions. 


Constitutional Law . . . personal, civil 
and political rights . . . Maryland law 
making subversive activity a felony 
and prohibiting public employment 
of subversives held unconstitutional. 


® Lancaster et al. v. Hammond, At- 
torney General of Maryland, et al., 
Circuit Ct. No. 2 of Baltimore City, 
August 15, 1949, Sherbow, J. 

The Court in this action held un- 
constitutional Maryland’s ‘“Subver- 
sives Act of 1949,” also known as the 
“Ober Bill”, Maryland Acts of 1949, 
c. 86. The Act purported to de- 
fine subversive organizations, foreign 
subversive organizations, and sub- 
versive persons; made it a felony, 
punishable by imprisonment and 
loss of civil rights, to be a member 
of a subversive or foreign subversive 
organization; proscribed from public 
employment persons who there were 
“reasonable grounds to believe . 
are subversive”; made the filing of 
an affidavit of nonsubversiveness a 
prerequisite to candidacy for public 
office; and prohibited appropriation 
of public funds to educational insti- 
tutions that had not adopted proce- 
dures to discover and eliminate sub- 
versive employees. 

The Act was held violative of the 
First and Fourteenth Amendments 
of the United States Constitution, a 
denial of due process under the Fifth 
Amendment, in contravention of the 
Maryland Constitution and Declara- 
tion of Rights, an unlawful bill of 
attainder, and to be couched in lan- 
guage too general for a penal statute. 

Vagueness of meaning was found 
in language making it a felony to 
advocate or teach “by any means” 


the “alteration” of the constitutional 
form of government, or “knowingly” 


to be a ““member”’ of a subversive or- 


ganization or one “indirectly” con- 


trolled by a foreign government, and 
penalizing persons deemed upon 
“reasonable grounds” to be subver- 
sive. The Court admitted that fram- 
ing an acceptably precise antisub- 
versive statute was difficult; ‘one 
need only turn to the debates now 
being waged in academic circles on 
this very issue’”’. 

As an example of the unconstitu- 
tional operation of the Act, the 
Court pointed out that a labor un- 
ion member who. believed the 
union’s officers were guiding it into 
subversive activities faced the alter- 
native of loss of job and property 
rights in the organization or con- 
viction of a felony, ‘all without his 
day in court, and without due proc- 
ess.” It was also noted that an organ- 
ization member, however honest his 
assessment of the organization’s pro- 
clivities, might be subject to pen- 
alties if the organization were there- 
after found subversive by a court of 
competent jurisdiction, since it 
would then be too late to withdraw. 

The Act was held to be a bill of 
attainder within the doctrine of 
United States v. Lovett, 328 U. S. 
303, and Cummings v. 
Wall. 277. 

The Court also found that the 
requirement of an affidavit from 
would-be political candidates vio- 
lated Article 37 of the Maryland 
Declaration of Rights, adopted in 
1867 to foreclose legislative prescrip- 
tion of oaths of office. The argument 
that the candidate, not the officer, 
was affected was rejected. 


Missouri, 4 


Contempt . . . misconduct of defend- 
ants in open court . . . convictions for 
criminal contempt for misconduct com- 
mitted in course of Communist trial 
upheld. 


® U. S. v. Gates, C.A. 2d, July 1, 
1949, Swan, C. J. 

® U.S. v. Hall and Winston, C.A. 
2d, July 14, 1949, Chase, C. J. 

® U.S. v. Green, C.A. 2d, July 14, 
1949, Chase, C. J. 


——— 
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The Court, in the three opinions, 
affirmed a judgment and three or- 
ders entered below holding appel- 
lants in criminal contempt of court 
lor misconduct committed in the 
the trial in the District 
Court for the Southern District of 


course ol 


New York in which the four appel- 
lants and seven others are accused of 
conspiracy to teach and advocate the 
forcible overthrow of the United 
States Government (U. S. v. Foster 
et al.). All had previously been at 
liberty on bail. Gates was sentenced 
to imprisonment for thirty days by 
a judgment and commitment signed 
on the day of his alleged contempt, 
and Green, Hall and Winston were, 
on the day of their alleged contempt, 
ordered remanded for the duration 
of the trial, and on subsequent days, 
orders and certificates were signed. 

The Court ruled, on the appeal by 
Gates, that the constitutional priv- 
ilege against self-incrimination did 
not justify his refusal to comply with 
an order of the court that he answer 
on cross-examination a question as 
to the identity of the persons who 
helped him prepare a pamphlet 
which had been introduced on direct 
evidence in order to negate the 
charges in the indictment. The Court 
held that when appellant voluntar- 
ily offered the pamphlet in evidence 
he waived his privilege of immunity 
and could not resume such immunity 
at will. To sustain appellant’s posi- 
tion, it was said, “would in effect 
transfer from the court to the witness 
the management of the trial with re- 
spect to the admission and exclusion 
of evidence, .. .” 

Appellants Hall and Winston 
were remanded for the duration of 
the trial upon their participation in 
a demonstration in the courtroom 
protesting the sentence of Gates. 
They were immediately taken into 
custody by the marshal and, on sub- 
sequent days, orders and certificates 
were entered. The trial judge stated 
that his action was both an exercise 
of his power to remand and a pun- 
ishment for contempt. In view of 
the disorder and confusion created, 
the Court held that appellants were 
clearly guilty of contempt of court. 


it was found unnecessary to decide 
whether the court could otherwise 
have lawfully remanded appellants. 
The original oral orders were held 
the 
from becoming valid. The Court fur- 


not to prevent formal orders 
ther ruled that the penalties im- 
posed were sufficiently definite to be 
valid, since they had a fixed date on 
which they began and their expira- 
tion date would coincide with the 
ending of the trial, an “event sure 
to take place”. 

Green’s contempt consisted of 
turning to the trial judge after he 
had excluded evidence offered by 
the defense and charging in an “an- 
gry and sarcastic manner” that the 
defendants were not being allowed 
to “prove our case.” The Court 
pointed out that appellant’s out- 
burst was not an isolated instance 
followed other 
room disturbances and the repeated 
admonitions of the court that the 


but serious court 


witness refrain from lengthy dis- 
course beyond the scope of respon- 
sive answers. The Court pointed 
out that the unchecked continuation 
of such a series of events “might well 
disrupt the trial and so flout the 
authority of the court that its effec- 
tiveness as an instrument of the judi- 
cial process would be im- 
paired if not destroyed.” 


much 


Contracts competitive bidding 

low bidder whose rights were 
canceled by Government because of 
inability to furnish performance bond 
but who was subsequently awarded 
contract at higher price after rebid- 
ding held not limited to price under 
original bid . . . damages for failure 
to perform original bid limited by 


amount of bid bond. 


® Winter et al. v. U. S., U. S. Ct. 
Cls., July 11, 1949, Madden, J. 
Plaintiffs were low bidders for the 
clearing of some four hundred acres 
of government land, their 
being $48.89 per acre. The bid was 
accompanied by a bid bond in the 
amount of $1,800, conditioned to be 
void “if the principal shall not with- 
draw said bid and shall. . 
enter into a written contract with 


price 
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the Government, in accordance with 
the bid as accepted, and give bond 
with good and sufficient surety or 
faithful 
formance and proper fulfillment of 


sureties for the per- 
such contract, or in the event of the 
withdrawal of said bid . . . or the 
failure to enter into such contract 
and give such bond . . . if the prin- 
cipal shall pay the Government the 
difference between the amount spec- 
ified in said bid and the amount for 
which the Government may procure 
the required work Plaintiffs 
were unable to get a surety to ex- 
ecute the 
quired by the Government because 
of the surety’s that 
plaintiffs could not complete the 
work at the bid price. Thereafter 
the Government canceled plaintiffs’ 
right to proceed with the contract, 
because of failure to furnish the per- 


performance bond _re- 


conclusion 


formance bond, and readvertised for 
bids. Plaintiffs were again low with 
a unit bid of $97.50, and executed 
a contract with requisite perform- 
ance bonds, pursuant to which they 
performed the work. The Govern- 
ment, in tendering the second con- 
tract, advised plaintiffs that accept- 
ance did not relieve plaintiffs or 
their surety of any liability arising 
from failure to furnish proper bond 
on the first contract offered. After 
the work was completed, the Gov- 
ernment made payment at the rate 
of $48.89, asserting the plaintiffs 
were liable for the difference for 
nonperformance under the first bid. 
Plaintiffs sued in the Court of 
Claims and were awarded the bal- 
ance due at the $97.50 rate, less the 
$1,800 held to be due for violation 
of the bid bond. 

The Court maintained that the 
case was not appropriate for appli- 
cation of the rule that the owner is 
not bound by a promise to pay a 
contractor more than the agreed- 
upon amount in order to get the 
contractor to proceed with perform- 
ance since, in the instant case, plain- 
tiffs did not balk at performing the 
first contract but were unable to ob- 
tain the bond required by the Gov- 
ernment as a condition precedent to 
proceeding. Accordingly, the case 
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was deemed to fall within the rule 
that the parties to an unperformed 
contract may rescind it at pleasure. 
Nor could the Court accept the Gov- 
ernment’s contention that the con- 
dition making the bid bond void- 
able upon reimbursement of the 
Government’s increased costs in the 
event of nonperformance by plain- 
tiffs subjected plaintiffs to unlimited 
liability, in view of the express limi- 
tation of $1,800 stated in the bid 
bond. 


Corporations . . . change of identity 
. . . dissolution . . . where stockhold- 
ers in corporation, after Government 
appropriation of its hotel, sold stock 
to new group who changed name, 
purpose and place of business, cor- 
poration was not ‘‘former owner" so 
as to qualify for preferential right to 
repurchase under Surplus Property 
Act . . . California corporation dis- 
solved prior to legislative creation 
of the preferential right and prior to 
declaration of hotel as surplus does 
not qualify. 


® Fleming, Administrator, Federal 
Works Agency, et al. v. Charles L. 
Harney Construction Co., C.A., D.C., 
July 18, 1949, Clark, J. 

The instant action was instituted 
to obtain a declaration that plaintiff 
possessed and could exercise the 
right of a former owner to repur- 
chase, pursuant to § 23 of the Sur- 
plus Property Act of 1944, a hotel 
building that had been condemned 
by the War Department in 1942. 
Summary judgment in plaintiff's fa- 
vor was reversed on appeal. 

At the time of condemnation, the 
hotel was owned and operated by the 
Palm Springs Holding Corporation. 
Subsequently, all the stock of the 
corporation was sold to new stock- 
holders who changed the corporate 
name to Charles L. Harney Con- 
struction Company, the authorized 
business from hotel operation to gen- 
eral contracting, and the principal 
office from Fresno to San Francisco. 
In 1945 a certificate of dissolution 
was filed with the California Sec- 
retary of State. On February 4, 1946, 
the property was declared surplus. 
Plaintiff asserted a preferential right 
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to repurchase. Thereafter, plaintiff 
obtained ex parte orders in the Calif- 
ornia state court adjudging plaintiff 
to be in continued existence for the 
purpose of collecting its assets, one 
of which was deemed to be the right 
to repurchase, and authorizing pro- 
ceedings to exercise the right. 

The Court maintained that no 
preferential right to repurchase a 
former hotel was created by § 23 of 
the Act, as originally enacted, since 
the Act excluded from the class of 
property subject to such right “war 
housing, industrial plants, factories, 
or similar structures and facilities’, 
and since administrative regulations 
pursuant to the Act defined “similar 
structures” to include ‘‘commercial” 
structures, an expression which the 
Court deemed applicable to hotels. 
Admittedly, amendment of the Act 
in 1946 subjected hotels to the 
former owner’s preferential repur- 
chase right, but the Court held that 
plaintiff could not assert such right 
because (1) it was not, in fact, the 
former owner of the hotel, in view 
of the complete change of corporate 
identity and the failure of Congress 
to provide for such right in succes- 
sor corporations and (2) plaintiff 
could not be deemed to possess the 
requisite corporate existence since, 
in the Court’s opinion, continued 
life of a dissolved corporation for the 
purpose of “winding up its affairs” 
and to “collect and divide its assets”, 
as provided in the California Code, 
referred only to assets existing at the 
time of dissolution and could not 
encompass the instant preferential 
right to repurchase, which did not 
come into existence until after dis- 
solution. 


Discovery and Inspection . . . Federal 
Rules of Civil Procedure . . . informa- 
tion obtained by FBI from customers 
of defendant in antitrust action held 
privileged against discovery under 
Fed. Rules Civ. Proc. 26(b). 


® U.S.v. Kohler Co., U.S.D.C., E.D. 
Pa., June 28, 1949, Kirkpatrick, J. 
Defendant in a civil antitrust ac- 
tion filed interrogatories, three of 
which sought access to statements 
and business records obtained by the 


FBI from defendant’s customers and 
others with whom it dealt. The Gov- 
ernment’s objections to these three 
interrogatories were sustained. 

The Court held that disclosure of 
the FBI reports and data was for- 
bidden by broad considerations of 
public policy amounting to a “gen- 
uine privilege”, within the meaning 
of Fed. Rules Civ. Proc. 26(b). Sup- 
port for this position was drawn 
from 40 Op. Atty. Gen. No. 8, April 
30, 1941, which referred to the fact 
that much information is given the 
FBI in confidence and contended 
that disclosure thereof would se- 
riously hamper future FBI work, 
and from the general rule that in- 
formation given government prose- 
cutors by informants is privileged. 
In view of the policy considerations, 
the Court maintained that the in- 
formation should have 
held in the exercise of the Court’s 
discretion even if Rule 26(b) were 
not deemed applicable. Production 
of the documents was held not with- 
in the matters which could be re- 
quired under the Rule on the addi- 
tional ground that it had never been 
extended to copies of documents 
which were integral parts of the res 


been with- 


gestae of business transactions. 

O’Neill v. United States, 79 F. 
Supp. 827, was distinguished on the 
grounds that the Government was 
not in the instant case asserting a 
proprietary or financial claim, and 
that the O’Neill case was decided 
chiefly on the basis that the Suits in 
Admiralty Act abrogated the priv- 
ilege there asserted. 


Evidence . . . privilege . . . privilege 
against self-degradation was not part 
of common law before Revolution . . 
not recognized in New Jersey. 


=" In re Vince, N. J. Supreme Ct., 
July 1, 1949, Burling, J. 
Respondent refused to answer 
questions before a grand jury on the 
ground that the answers would tend 
to incriminate or degrade her. The 
lower court’s refusal to order her to 
answer was reversed on appeal. 
The Court found the privilege 
against self-incrimination inappli- 
cable because respondent was not 
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subject to prosecution for any of- 
fense under the laws of New Jersey. 
Che Court further held that the priv- 
ilege against self-degradation did not 
exist in New Jersey. The privilege 
against self-degradation did not, in 
the Court’s opinion, exist under 
English law at the time of the Amer- 
ican Revolution; accordingly, rec- 
ognition of the privilege in later 
English decisions did not establish 
the common law of New Jersey. And, 
since New Jersey cases purporting to 
recognize the privilege had errone- 
ously relied on the English cases 
without full consideration of the is- 
sue, or contained dicta as to degra- 
dation while holding as to incrimina- 
tion, there were no binding New 
Jersey decisions. The Court 
cluded that a witness could not in 
New Jersey claim the privilege 
against self-degradation, basing its 


con- 


conclusion on the weight of author- 
ity elsewhere, on the basis of statu- 
tory construction and on principle. 
In the latter connection the Court 
quoted from Quirk v. Quirk, 259 
Fed. 597, 599, “The truth is always 
the truth, and telling the truth will 
not hurt anyone except insofar as 
he ought to be hurt.” 


Habeas Corpus... courts martial... 
writ sustained where petitioner was 
imprisoned following conviction by 
court martial lacking officer of Judge 
Advocate General's Department and 
where record of court-martial pro- 
ceedings showed lack of fair trial. 


®" Hiatt v. Brown, C.A. 5th, June 16, 
1949, McCord, C. J. (Digested in 17 
U, S. Law Week 2606, June 28, 
1949) . 

A writ of habeas corpus was sought 
to free petitioner from imprison- 
ment following conviction by a gen- 
eral court martial of a violation of 
Article of War 92 while serving in 
the occupation forces of the United 
States Army. The writ was sustained 
by the District Court and petitioner 
released on bond. The determina- 
tion was affirmed on appeal. 

The Court agreed with the Dis- 
trict Court that the court martial 
was illegally constituted and with 
out jurisdiction, since the appointing 


officer failed to appoint an officer 
of the Judge Advocate General’s De- 
partment as the law member of the 
court martial, as required by Article 
of War 8 (10 USC § 1479), although 
such an officer was available and, in 
fact, served as prosecutor. Moreover, 
the Court maintained, the writ 
should be sustained because “highly 
prejudicial errors and irregularities” 
in the proceedings “operated to de- 
prive this petitioner of due process 
of law”. Six specific points involving 
misconception of law, incompetence 
of counsel and inadequacy of evi- 
dence were cited from the record of 
the court-martial proceedings. In 
this connection, the Court observed 
that, in view of recent Supreme 
Court decisions, “it is no longer our 
province to review the evidence in 
a court-martial proceeding [but] we 
believe it still essential that an ac- 
cused before a military tribunal be 
accorded at least some semblance of 
a fair trial. Otherwise, the constitu- 
tional guaranty of due process. . . 
no longer obtains. . . .” 


Theaters and Shows . . . performers’ 
rights . . . one who takes motion pic- 
tures of and televises performance by 
professional swimmers appearing in 
charity entertainment not liable to 
them for invasion of right of privacy, 
or on quantum meruit or for illegal 
use of property. 


® Peterson v. KMTR Radio Corp., 
Calif. Superior Ct., July 7, 1949, 
McKesson, J.- 

Plaintiffs, aquatic performers who 
appeared at a charity entertainment, 
sought to recover damages from de- 
fendant radio station for taking mo- 
tion pictures of plaintiff's perform- 
ance and telecasting it without their 
consent. Plaintiffs founded their 
complaint on the ground that their 
right of privacy was violated, on the 
theory of quantum meruit, and on 
the basis of alleged unfair competi- 
tion. 

The Court ruled that plaintiffs 
had waived their right of privacy not 
to have their performance broad- 
cast by means of television or 
motion pictures when they partic- 
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ipated in a performance for a “live” 
audience. 

The Court further denied recov- 
ery under the quantum merutt the- 
ory on the ground that plaintiffs’ 
services, though they benefited de- 
fendant, were not rendered to de- 
fendant. 

The Court pointed out that plain- 
tiffs’ third cause of action, avowedly 
for unfair competition, was more 
properly one for alleged illegal use 
of their property in the television 
and motion picture rights. It held, 
however, that any such property 
rights had been surrendered to the 
promoters of the exhibition. 


Torts . . . injury to unborn child... 
viable child has cause of action for 
injuries tortiously 
birth. 


inflicted prior to 


® Williams v. Marion Rapid Tran- 
sit, Inc., Ohio Supreme Ct., July 13, 
1949, Matthias, J- 

Suit was brought by an infant, 
through her next friend, to recover 
for injuries sustained prior to birth 
when her mother fell while alight- 
ing from a street car, allegedly as the 
result of defendant transit company’s 
negligence. The fall was fatal to 
the mother, who bore plaintiff pre- 
maturely, Reversal of a judgment 
for defendant following general 
demurrer was affirmed upon certi- 
fication. 

The Court ruled that a viable 
child (i.e., one capable of life apart 
from the mother) is a person and 
hence has a cause of action for in- 
juries sustained prior to birth as the 
result of another’s negligence. In so 
ruling, the Court professedly repu- 
diated the prevailing rule that, in 
the absence of a statutory provision 
otherwise, “a prenatal injury affords 
no basis for an action in damages in 
favor of the child.” (52 Am. Jur. 440, 
§ 98.) The Court distinguished the 
“pioneer” American case, Dietrich 
v. Inhabitants of Northampton, 113 
Mass. 14, 52 Am. Rep. 242 (1884), 
on the ground that the child there 
involved was not viable, and ob- 
served that a similar distinction was 
applicable to many of the subse- 
quent decisions in other jurisdic- 
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tions (of which ten were sum- 
marized) holding against recovery. 

It was concluded that “to hold 
that the plaintiff in the instant case 
did not suffer an injury in her per- 
son would require this court to an- 
the infant is a part 
of the mother until birth and has 


no existence in law until that time. 


nounce that... 


In our view such a ruling would de- 
prive the infant of the right con- 
ferred by the [Ohio] Constitution to 
all persons” of a remedy for all in- 
juries to the person. 

Minority opinions, decisions in 
Canada and California (said to ac- 
cord a more liberal interpretation 
and application of general statutory 
provisions), and Prosser on Torts 
188, were cited in support of the 
Court’s conclusion. 


War. 
court has jurisdiction to enjoin al- 
legedly illegal removal of veterans 
from civil service positions, although 
neither Administrator of Veterans Af- 
fairs nor Civil Service Commission is 
named as party and veterans have 
not exhausted their 
remedies. 


. veterans . . . federal district 


administrative 


® Farrell et al. v. Moomau et al., 
U.S.D.C., N. D. Calif., July 18, 1949, 
Erskine, D. J. 

Four veterans sought injunctive 
relief to prevent their removal from 
permanent classified civil service po- 
sitions with the Veterans Administra- 
tion during a general reduction of 
force. Plaintiffs claimed that since 
they had efficiency ratings of “‘good” 
or better they were entitled to man- 
datory preference over all compet- 
ing nonveterans under the Act of 
1921, 5 USC § 648, and the Veterans 
Preference Act of 1944, 5 USC § 861. 
Defendants, in support of a motion 
to dismiss, or in the alternative for 
summary judgment, contended that 
the Court lacked jurisdiction of the 
subject matter in that the action was 
in the nature of an original action 
for a writ of mandamus, that it was 
a suit against the United States to 
which consent had not been given, 
that there was a failure to join the 
Administrator of 
and the Civil Service Commissioners, 


Veterans’ Affairs 
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and that the proposed discharges 
were authorized by law. 

The Court, finding that there 
were positions which plaintiffs were 
entitled to fill under the terms of 
the Veterans Preference Act of 1944, 
ruled that its jurisdiction extended 
to the “protection of those rights 
which the Congress intended to ex- 
tend to war veterans by the provi- 
sions” of that Act. The Court dis- 
tinguished the instant action from 
one for a writ of mandamus to com- 
pel an official to restore a party to 
a position from which he had been 
wrongfully removed, in which case, 
the Court conceded, it would lack 
jurisdiction. It pointed out that the 
United States was not an indispens- 
able party where an official, al- 
though acting under a valid statute, 
actually exceeded the authority 
vested in him. Neither was the Ad- 
ministrator of Veterans’ Affairs 
deemed an indispensable party, since 
any decree entered would not re- 
quire that new positions be created 
or that new allocations be made for 
the payment of their salaries. Sim- 
ilarly, it was stated, joinder of the 
Civil Service Commission was not 
required where there was no con- 
templated alteration of the defined 
“competitive area”, and where there 
was no intended declaration that any 
or all of the veterans were “qualified” 
to fill any available positions. The 
Court further asserted that the vet- 
erans need not exhaust their ad- 
ministrative remedies where they 
faced with immediate dis- 
charge rather than merely a demo- 
tion in rank or salary. 


were 


War .. . housing . . . local option 
provisions of 1949 Housing and Rent 
Act held unconstitutional delegation 
and to invalidate entire Act. 


® Woods v. Shoreline Cooperative 
Apartments, Inc., et al., U.S.D.C., 
N. D. IIL, July 25, 1949, Shaw, J. 

Shaw, J., in this decision, held un- 
constitutional the entire Housing 
and Rent Act of 1949 after having 
declared invalid in a bench an- 
nouncement of July 13 the Act’s 
local option provisions, § 204 J (1), 
(2) and (3). 


The local option provisions call 
for the cessation of federal rent con- 
trol in a state where the Governor 
advises the Housing Expediter that 
the legislature has adequately pro 
vided for a maximum rent system or 
that state rent control is to super- 
sede federal control. These provi- 
sions also decree the end of federal 
controls in any state or part of a 
state where the legislature declares 
that such controls no longer are nec- 
essary, and they further provide for 
de-control in any city, town or vil- 
lage after the local governing body 
has adopted a resolution to that ef- 
fect, based on a local public hearing, 
and the Governor has approved. 

Judge Shaw, emphasizing the fact 
that the Housing and Rent Act was 
based upon the nondelegable war 
powers of Congress, ruled that its 
local option provisions constituted 
an invalid delegation of Congres- 
sional authority. He asserted that 
the Act provided no criteria, guides 
or standards as to the determination 
of basic facts or the evaluation of 
conditions by the various political 
subdivisions in deciding whether or 
not to retain federal rent control. 
The unique result, he stated, was to 
leave it to lesser legislative bodies 
arbitrarily to determine whether or 
not they would be within or without 
the Union so far as an act of Con- 
gress is concerned, a situation which 
he analogized to the passing of a 
selective service law with a provision 
that any state “which doesn’t care 
to send soldiers may pass a law and 
say they did not choose to be in- 
volved. . .” Noting that two or three 
states had “already declared them- 
selves out”, he stated that should 
other states do likewise the ~- Act 
would be “utterly repealed or com- 
pletely emasculated without 
regard to any power to make or 
maintain war.” He distinguished 
between this unbridled grant of 
local option and the condition 
where administrative discretion of 
the Housing Expediter would per- 
mit variation of application of the 
several provisions of the Act to 
various defense-rental areas depend- 
ing upon the cessation of need for 











contin 
new 

other 
Regar 
vision 
cipalit 
“Upor 
are 1 
this ] 
an u 
tional 
or nec 


Ne 


« Th 
elect 
year | 
ment 
and | 
the 1 
Alabi 
Alask 
Calif 
Flori 
Haw: 
Kans 
Kent 
Mass 


Ne 
Dele 
be fi 
not 
tion: 
tion 
for 1 
lishe 
fixec 
















continuing maximum rents due to 
new housing accommodations or 
other satisfaction of the demand. 
Regarding the “public hearing” pro- 


vision affecting de-control of muni- 


cipalities, Judge Shaw observed: 
“Upon the general theory that there 
are more tenants than landlords 


this provision would certainly be 
an undemocratic and unconstitu- 
tional way of determining whether 


or not rents should be controlled 


Notice by the Board of Elections 


® The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1950 Annual Meeting 
and ending at the adjournment of 
the 1953 Annual Meeting: 
Alabama Missouri 

Alaska New Mexico 
California North Carolina 
Florida North Dakota 


Hawaii Pennsylvania 
Kansas Tennessee 
Kentucky Vermont 
Massachusetts Virginia 
Wisconsin 


Nominating petitions for all State 
Delegates to be elected in.1950 must 
be filed with the Board of Elections 
not later than April 20, 1950. Peti- 
tions received too late for publica- 
tion in the April Journat (deadline 
for receipt March 5) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections for 








and limitations thus kept upon the 
rights of citizens freely to contract.” 

In finding that the unconstitu- 
tionality of the local option pro- 
visions invalidated the entire Act 
despite its separability clause, § 305, 
Judge Shaw ruled that the dominant 
purpose of the Act as indicated by 
its preamble was de-control and 
hence that § 305 was insufficient to 
save the Act when “its very essence 
and purpose are unconstitutional”. 


April 27, 1950. 

Forms of nominating petitions may 
be obtained from the Headquarters 
of the American Bar Association, 
1140 North Dearborn Street, Chicago 
10, Illinois. Nominating petitions 
must be received at the Headquarters 
of the Association before the close of 
business at 5:00 p.m. April 20, 1950. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Delegate 
is to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
nominating a candidate for the office 
of State Delegate for and from such 
State. 

Only signatures of members in 


Notice by the Board of Elections 


(Judge Shaw’s ruling is to be ap- 
pealed to the United States Supreme 
Court) . 


Further Proceedings in Cases 
Reported in This Division 
® The following action has been 
taken by the New York Court of 
Appeals: 

ORDER REVERSED, July 19, 1949: 
Palmer v. Spaulding—Statutes (35 
A.B.A.J. 502; June, 1949) . 


good ‘standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 
Edward T. Fairchild, 

Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 


The services rendered by the legal profession in the defence and maintenance of 
the people’s rights and liberties, from the middle of the Eighteenth Century to 
the adoption of the Constitution, had been well recognized by the people in 
making a choice of their representatives; for of the fifty-six Signers of the Declara- 
tion of Independence, twenty-five were lawyers, and of the fifty-five members of 
the Federal Constitutional Convention, thirty-one were lawyers, of whom four 
had studied in the Inner Temple, and one at Oxford, under Blackstone. In the 
First Congress, ten of the twenty-nine Senators and seventeen of the sixty-five 
Representatives were lawyers. 


—A History of the American 
Bar, by Charles Warren, page 211. 
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Practising lawyer’ 


s guide to the 


current LAW MAGAZINES 





ApinisTRATIVE LAW— 
“Federal Administrative Manage- 
ment and the Administrative Proce- 
dure Act”: Frederick F. Blachly, 
formerly Professor of Government 
at the University of Oklahoma and 
now a member of the staff of the 
Brookings Institution, and Miriam 
E. Oatman, a member of the State 
Department’s Staff of Foreign Eco- 
nomic Administration and co-author 
with Dr. Blachly of several other 
works, have written an article under 
the above title for the Spring issue 
of the Notre Dame Lawyer (Vol. 
XXIV-No. 3; pages 275-314). The 
authors’ thesis is that the Administra- 
tive Procedure Act unduly increases 
the judicial features of administra- 
tive procedure and the scope of re- 
view over managerial acts. The arti- 
cle concludes that the Act “goes 
contrary to present day economic and 
social realities” and will impede 
both the courts and federal agencies 
engaged in administrative economic 
management. (Address: Notre Dame 
Lawyer, Box 185, Notre Dame, Ind.; 
price for a single copy: $1.00). 


CommerciAL LAW—“Inven- 
tory and Accounts Receivable Financ- 
ing”: The extent to which it may 
be possible to codify under the pro- 
posed Uniform Commercial Code 
the principles which should govern 
inventory and accounts receivable 
financing is considered in an article 
appearing in the February issue of 
the Harvard Law Review (Vol. 62— 
No. 4; pages 588-615) by Allison 
Dunham, Assistant Professor of Law 
at Columbia University, who is one 
of the draftsmen of the proposed 
Uniform Commercial Code being 
prepared by the American Law In- 
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stitute and the Commissioners on 
Uniform State Laws. Professor Dun- 
ham considers existing forms and 
practices governing the financing of 
inventories and accounts receivable 
and the problems which will face a 
legislator who seeks to formulate a 
statute governing this form of credit 
transaction. (Address: Harvard Law 
Review, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00). 


SoctAL SECURITY—“Social Se- 
curity for Lawyers’: In the August, 
1949, issue of the Michigan State Bar 
Journal, Harold O. Love of the 
Michigan Bar advocates the exten- 
sion of social security and an adjust- 
ment of the present tax laws. 

He points out that existing social 
security legislation excludes from its 
benefits self-employed persons such 
as lawyers. Similarly, a self-employed 
individual is not permitted to par- 
ticipate in any retirement program 
he might set up for his employees 
under the provisions of the Internal 
Revenue Code. In neither case is 
complete protection against socially 
created risks provided. 

He raises the question: Is it the 
fundamental obligation of society to 
provide that protection, or is it the 
personal duty of each individual? It 
is suggested in this article that mem- 
bers of the legal profession promote 
a two-fold program; one, amplify- 
ing and extending present social 
security legislation into a unified 


federal system in order to provide 
adequate minimum protection for 
all against socially created risks; the 
other, establishing legislation which 
would encourage the individual to 
set up for himself a tax deductible 
program which would enable him, 
upon retirement, to continue a 
standard of living comparable to 
that enjoyed by him during his pro- 
ductive years, and assist his family 
to maintain that standard after his 
death. (Address: Editorial Office, 
412 Olds Tower, Lansing, Michigan). 


Texevision—rs Legal Ramift- 
cations: Television involves obliga- 
tions of both the telecaster and the 
operator of the receiving apparatus. 
The right of privacy may be violated. 
Libel and defamation of character 
result. Copyrights may be 
infringed. Property rights may be 
violated. Unfair 
possible. : 

David M. Solinger, of the New 
York Bar, has written three articles 
on the legal aspects of television: 
“Television and the Law” (Fortune, 
page 161, issue of December, 1948), 
“Television Pickups” (Fortune, page 
130, issue of January, 1949), and 
“Unauthorized Uses of Television 
Broadcasts” (Columbia Law Review, 
issue of September, 1948). 


may 


competition is 


Trave REGULATION—“Basing 
Points and the O’Mahoney Bill”: 
In the September issue of Fortune, 
George J. Feldman, formerly of the 
staff of the Federal Trade Commis- 
sion, discusses the O’Mahoney Bill 
(81st Congress) and its effect on the 
legality of basing-point systems in- 
volving freight absorption. Mr. Feld- 
man states that in the O’Mahoney 
Bill the businessman now has a legis- 
lative declaration that under neither 





Editor’s Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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the FTC nor the Robinson-Patman 
Acts will delivered pricing and 
freight absorption be illegal in 
themselves. He thus feels that Con- 
gress has somewhat diminished the 
confusion of business as to the 
legality of basing-point systems in- 
volving freight absorption. 

He points out that businessmen 
have been made distressingly un- 


comfortable by the obiter dictum 












in Mr. Justice Black’s opinion in the 
Cement case and by the decision in 
the Rigid Steel Conduit case as to 
the freedom apparently given the 
FTC to infer from circumstantial 
evidence the existence of a price- 
fixing conspiracy. Mr. Feldman indi- 
cates that, while even under the 
O’Mahoney Bill the FTC may use 
circumstantial evidence to _ find 
illegality, the result of the bill may 








OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 








JBC and Canadian Junior Bar Exchange Annual Meeting Speakers 


®" The JBC and the Junior Bar 
Section of the Canadian Bar Associa- 
tion exchanged speakers at their 
respective annual meetings during 
the month of September, 1949. In 
this manner the cordial relationship 
which has existed between the two 
young lawyer groups for the past 
decade was rekindled afresh. 

JBC National Chairman, William 
R. Eddleman, Seattle, Washington, 
spoke on Thursday, September 1, be- 
fore a general session of the Junior 
Bar Section of the Canadian Bar 
\ssociation held at Banff Springs 
Hotel, Banff, Alberta, Canada. 

In like manner Jacques 
Montreal, Quebec, Chairman of the 
Junior Bar Section of the Canadian 
Bar Association, spoke on Tuesday, 
September 6, at the second general 
session of the meeting of the JBC 
held at the DeSoto Hotel, St. Louis, 
Missouri. 

Mr. Eddleman in his speech be- 
fore the Canadian group outlined in 
detail the history and accomplish- 
ments of the Junior Bar Conference 
since its inception in 1934. He spoke 
of the very successful Public Informa- 


Viau, 


tion Program, and called attention 
to the fact that than five 
hundred radio programs had been 
sponsored by the Junior Bar Con- 
ference in Florida alone during the 
past twelve months. 


more 


He also called attention to the 
fact that the Forum Discussion 
Program, originating in Boston and 
broadcast over twenty-six stations of 
the Yankee Network System, has a 
listening audience of five million. 

He observed that at the time of 
the creation of the Junior Bar 
Conference in 1934 there were only 
126 members, as compared with the 
fact that at the end of this year the 
membership of the Junior Bar Con- 
ference will have reached approxi- 
mately 10,000. 


Our Younger Lawyers 


be a tendency on the part of the 
FTC to give sellers using an inde- 
pendently established basing-point 
system the benefit of the doubt and 
that the bill may dampen the 
enthusiasm of some key FTC officials 
for condemning the independent 
use of basing points, freight absorp- 
tion and parallel pricing. If so, some 
sense of security will be restored to 
businessmen, concludes the author. 


Canadian 
group the necessity for public service 


He urged upon the 
and an education of the public by 
young lawyers, and their duty to 
educate the public to an awareness 
of the Anglo-Saxon concept of law 


and order. 


Jacques Viau in addressing the 
Junior Bar Conference stressed the 
importance for young lawyers from 
every country of meeting together to 
discuss their common problems and 
to discover a solution for them. 


He expressed the hope that after 
the Junior Bar had fully 
organized within the Inter-American 


been 


Bar Association that similar groups 
could be established in other con- 
tinents in order to lay the founda- 
tion for the establishment of a firm 
and lasting peace through a cordial 
understanding. 








William R. Eddleman and Jacques Viau 
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Harry W. Jones, Editor-in-Charge 








Executive Branch Reorganization: 
The First Skirmish 


®" Everybody seems to agree, in 
principle, that the vast federal execu- 
tive establishment is long overdue 
for thorough-going reorganization. 
Legislation establishing the Com- 
mission on the Organization of the 
Executive Branch of the Govern- 
ment was passed by the 80th Con- 
gress without a dissenting vote in 
either House. The studies and 
reports of the Hoover Commission 
were widely praised by the press and 
public, and there was an unprece- 
dented absence of partisan criti- 
cism of the Commission’s essential 
recommendations. But 
political difficulties began to appear 
as soon as steps were taken to trans- 
late the Hoover Commission recom- 
mendations into actual government 
practice. 


practical, 


Veto by One House 

Written into Reorganization Act 
Advance notice that executive re- 
organization was not going to be 
accomplished without at least a cer- 
tain amount of partisan dispute and 
friction between the President and 
Congress was provided in the legis- 
lative history of the Reorganization 
Act of 1949. Former President 
Hoover and his Commission col- 
leagues had recognized from the 
outset that the initiative in reorgani- 
zation matters would have to come 
from the President. The key pro- 
cedural recommendation in_ the 
Commission’s concluding report to 
Congress was that the President be 
granted continuing authority to sub- 
mit reorganization plans covering 
all agencies of the executive branch; 
such plans to become effective unless 
disapproved, within sixty days of 
presentation, by concurrent resolu- 
tion of both Houses of Congress. 
There was precedent for this sug- 
gested procedure in the reorganiza- 
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tion legislation passed by Congress 
in 1939 and in 1945, the latter of 
which authorizations expired in 
1948. 

Reorganization authority along 
the lines recommended by the 
Hoover Commission had been re- 
quested by President Truman in a 
special message sent to the 8lst 
Congress in January. Bills embody- 
ing the President’s recommendations 
were immediately introduced in the 
House and Senate. In the House, 
the bill was amended to except cer- 
tain designated agencies from the 
scope of the President’s reorganiza- 
tion authority, but the House left 
intact the provision for rejection of 
reorganization plans only by major- 
ity vote of both Houses on a con- 
current resolution of disapproval. 

The version of the reorganization 
bill which passed the Senate on May 
16 reflected 
in Executive-Congressional relations. 
The Senate bill was more faithful to 
the Hoover Commission’s 
mendation in one respect, in that it 
provided no specific agency exemp- 
tions from the reorganization au- 
thority. But the prospect of congres- 
sional veto of specific reorganization 
plans was made much more real by 
the further provision of the Senate 
bill that a plan submitted by the 
President could be rejected by a 
majority vote of disapproval in 
either House. 


the existing tension 


recom- 


The view of the Senate that either 
House should be able to block a 
Presidential reorganization proposal 
prevailed substantially in conference 
committee. The Reorganization Act 
of 1949, as finally adopted and signed 
by the President, contains the 
unusual, compromise provision that 
a reorganization plan submitted by 
the President shall not take effect if, 


within 60 calendar days after its 
presentation, either of the two 
Houses, by the vote of a majority of 
the authorized membership of that 
House, passes a disapproving resolu- 
tion. In other words, the vote of 
forty-nine Senators or 218 Repre- 
sentatives is sufficient to veto a plan, 
whether or not the other House 
concurs in its disapproval. There are 
no specific agency exemptions from 
the Act as passed, and April 1, 1953, 
is set as the final date for the presen- 
tation of reorganization plans by the 
President to Congress. 


Six of First Seven Plans 
Have Become Effective 
President Truman signed the Re- 
organization Act on June 20 and, 
on the same day, sent to Congress 
his first seven reorganization plans. 
Plans Nos. 3, 4, 5 and 6, dealing 
respectively with the Post Office 
Department, the National Security 
Council and Resources Board, the 
Civil Service Commission, and the 
Maritime Commission, seem to have 
met with no substantial Congres- 
sional opposition and have now be- 
come effective under the sixty-day 
clause of the Reorganization Act. 
Resolutions disapproving Plan No. 2, 
transferring the Bureau of Employ- 
Security from the Federal 
Security Agency to the Labor 
Department, and Plan No. 7, trans- 
ferring the Public Roads Administra- 
tion to the Department of Commerce, 
were introduced in the Senate and 
came to Senate vote on August 17. 
Both plans withstood the challenge, 
however, since only thirty-two votes 
were mustered against Plan No. 2 
and forty votes against Plan No. 7. 
The really heated controversy, and 
President Truman’s first reorganiza- 
tion defeat, occurred with respect 
to Reorganization Plan No. 1, which 
was disapproved by the Senate on 
August 16 by the surprisingly em- 
phatic vote of sixty to thirty-two. 
Reorganization Plan No. | was, in 
essence, a proposal that the Federal 
Security Agency be transformed into 
a full-fledged Department of Wel- 
fare. The concluding report of the 
Hoover Commission specifically rec- 
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ommends that a new department of 
cabinet rank be created to admin- 
ister federal social security, educa- 
tional, and welfare services, and 
President Hoover was on record as 
endorsing Plan No. 1 in principle. 
Plan No. 1 differed from the long 
range organizational structure con- 
templated by the Hoover Commis- 
sion principally with respect to the 
status and location of the Public 
Health Service. Under the Hoover 
Commission proposal the Public 
Health Service is to become part of 
an independent United Medical Ad- 
ministration, whereas Reorganiza- 
tion Plan No. 1 would have left the 
Public Health Service in the Depart- 
ment of Welfare. 


Senate Rejects Plan 
To Establish Department of Welfare 
It is impossible to summarize in a 


The Eisenhower 
brothers in the 
General's study 
give definite proof 
that the Eisen- 
hower laugh is 
100%. Left to 
right: Arthur B., 
Edgar N., the General, 
Milton S., Earl D. 
(standing) 


few sentences the points made dur- 
ing the ten-hour Senate debate on 
Reorganization Plan No. |. It was, 
of course, known that the present 
Federal Security Administrator, Os- 
car Ewing, would be nominated for 
the post of Secretary of Welfare, and 
the prevailing opposition seems to 
have been based at least as much on 
personal objection to Mr. Ewing 
and his health insurance program as 
on any objection to the structural 
pattern of the Plan. The activity of 
the American Medical Association 
against Plan No. 1 proceeded from 
an apparent fear that cabinet status 
would increase Mr. Ewing’s prestige 
and add impetus to the Administra- 
health 


particularly since the Public Health 


tion’s insurance program, 


Service would be under Mr. Ewing’s 
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not in 
United Medical 
Administration. In any event, it is 


administrative control and 
an independent 


clear enough from the whole con- 
troversy that progress towards the 
unanimously acclaimed goal of exec- 
utive branch reorganization is more 
than a matter of enlightenment on 
principles of 
administration. 


basic government 
Congress is very 
much in the reorganization picture, 
and the complex task of reorganiza- 
tion will not be accomplished with- 
out further political quarrels and 
deadlocks between the President and 
Congress. Under the Reorganization 
Act, the President proposes and Con- 
gress disposes, and the Congressional 
has 


friendlier to the Executive this Con- 


disposition not been much 


gress than it was the last. 





Photograph by Philippe Halsman, Courtesy of Collier's. 
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Harry W. Jones, Editor-in-Charge 








Executive Branch Reorganization: 
The First Skirmish 


® Everybody 
principle, that the vast federal execu- 
tive establishment is long overdue 
for thorough-going reorganization. 
Legislation establishing the Com- 
mission on the Organization of the 
Executive Branch of the Govern- 
ment was passed by the 80th Con- 
gress without a dissenting vote in 
either House. The studies and 
reports of the Hoover Commission 
were widely praised by the press and 
public, and there was an unprece- 
dented absence of partisan criti- 
cism of the Commission’s essential 
recommendations. But practical, 
political difficulties began to appear 
as soon as steps were taken to trans- 
late the Hoover Commission recom- 
mendations into actual government 
practice. 


seems to agree, in 


Veto by One House 
Written into Reorganization Act 


Advance notice that executive re- 
organization was not going to be 
accomplished without at least a cer- 
tain amount of partisan dispute and 
friction between the President and 
Congress was provided in the legis- 
lative history of the Reorganization 
Act of 1949. Former President 
Hoover and his Commission col- 
leagues had recognized from the 
outset that the initiative in reorgani- 
zation matters would have to come 
from the President. The key pro- 
cedural recommendation in_ the 
Commission’s concluding report to 
Congress was that the President be 
granted continuing authority to sub- 
mit reorganization plans covering 
all agencies of the executive branch; 
such plans to become effective unless 
disapproved, within sixty days of 
presentation, by concurrent resolu- 
tion of both Houses of Congress. 
There was precedent for this sug- 
gested procedure in the reorganiza- 
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tion legislation passed by Congress 
in 1939 and in 1945, the latter of 
which 
1948. 

Reorganization 
the 


authorizations expired in 


authority along 
lines recommended by the 
Hoover Commission had been re- 
quested by President Truman in a 
special message sent to the 8lst 
Congress in January. Bills embody- 
ing the President’s recommendations 
were immediately introduced in the 
House and Senate. In the House, 
the bill was amended to except cer- 
tain designated agencies from the 
scope of the President’s reorganiza- 
tion authority, but the House left 
intact the provision for rejection of 
reorganization plans only by major- 
ity vote of both Houses on a con- 
current resolution of disapproval. 

The version of the reorganization 
bill which passed the Senate on May 
16 reflected the existing tension 
in Executive-Congressional relations. 
The Senate bill was more faithful to 
the Hoover Commission’s recom- 
mendation in one respect, in that it 
provided no specific agency exemp- 
tions from the reorganization au- 
thority. But the prospect of congres- 
sional veto of specific reorganization 
plans was made much more real by 
the further provision of the Senate 
bill that a plan submitted by the 
President could be rejected by a 
majority vote of disapproval in 
either House. 


The view of the Senate that either 
House should be able to block a 
Presidential reorganization proposal 
prevailed substantially in conference 
committee. The Reorganization Act 
of 1949, as finally adopted and signed 
by the President, contains the 
unusual, compromise provision that 
a reorganization plan submitted by 
the President shall not take effect if, 


within 60 calendar days after its 


presentation, either of the two 
Houses, by the vote of a majority of 
the authorized membership of that 
House, passes a disapproving resolu- 
tion. In other words, the vote of 
forty-nine Senators or 218 Repre- 
sentatives is sufficient to veto a plan, 
whether or not the other House 
concurs in its disapproval. There are 
no specific agency exemptions from 
the Act as passed, and April 1, 1953, 
is set as the final date for the presen- 
tation of reorganization plans by the 
President to Congress. 


Six of First Seven Plans 
Have Become Effective 
President Truman signed the Re- 
organization Act on June 20 and, 
on the same day, sent to Congress 
his first seven reorganization plans. 
Plans Nos. 3, 4, 5 and 6, dealing 
respectively with the Post Office 
Department, the National Security 
Council and Resources Board, the 
Civil Service Commission, and the 
Maritime Commission, seem to have 
met with no substantial Congres- 
sional opposition and have now be- 
come effective under the sixty-day 
clause of the Reorganization Act. 
Resolutions disapproving Plan No. 2, 
transferring the Bureau of Employ- 
ment Security from the Federal 
Security Agency to the Labor 
Department, and Plan No. 7, trans- 
ferring the Public Roads Administra- 
tion to the Department of Commerce, 
were introduced in the Senate and 
came to Senate vote on August 17. 
Both plans withstood the challenge, 
however, since only thirty-two votes 
were mustered against Plan No. 2 
and forty votes against Plan No. 7. 
The really heated controversy, and 
President Truman’s first reorganiza- 
tion defeat, occurred with respect 
to Reorganization Plan No. 1, which 
was disapproved by the Senate on 
August 16 by the surprisingly em- 
phatic vote of sixty to thirty-two. 
Reorganization Plan No. | was, in 
essence, a proposal that the Federal 
Security Agency be transformed into 
a full-fledged Department of Wel- 
fare. The concluding report of the 
Hoover Commission specifically rec- 
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ommends that a new department of 
cabinet rank be created to admin- 
ister federal social security, educa- 
tional, and welfare services, and 
President Hoover was on record as 
endorsing Plan No. 1 in principle. 
Plan No. 1 differed from the long 
range organizational structure con- 
templated by the Hoover Commis- 
sion principally with respect to the 
status and location of the Public 
Health Service. Under the Hoover 
Commission proposal the Public 
Health Service is to become part of 
an independent United Medical Ad- 
ministration, whereas Reorganiza- 
tion Plan No. 1 would have left the 
Public Health Service in the Depart- 
ment of Welfare. 


Senate Rejects Plan 
To Establish Department of Welfare 


It is impossible to summarize in a 


The Eisenhower 
brothers in the 
General's study 
give definite proof 
that the Eisen- 
hower laugh is 
100%. Left to 
right: Arthur B., 
Edgar N., the General, 
Milton S., Earl D. 
(standing) 


few sentences the points made dur- 
ing the ten-hour Senate debate on 
Reorganization Plan No. 1. It was, 
of course, known that the present 
Federal Security Administrator, Os- 
car Ewing, would be nominated for 
the post of Secretary of Welfare, and 
the prevailing opposition seems to 
have been based at least as much on 
personal objection to Mr. Ewing 
and his health insurance program as 
on any objection to the structural 
pattern of the Plan. The activity of 
the American Medical Association 
against Plan No. | proceeded from 
an apparent fear that cabinet status 
would increase Mr. Ewing’s prestige 
and add impetus to the Administra- 
health 


particularly since the Public Health 


tion’s insurance program, 


Service would be under Mr. Ewing’s 


Department of Legislation 


administrative control and not in 
an independent United Medical 
Administration. In any event, it is 
clear enough from the whole con- 
troversy that progress towards the 
unanimously acclaimed goal of exec- 
utive branch reorganization is more 
than a matter of enlightenment on 
basic principles of 
administration. 


government 
Congress is very 
much in the reorganization picture, 
and the complex task of reorganiza- 
tion will not be accomplished with- 
out further political quarrels and 
deadlocks between the President and 
Congress. Under the Reorganization 
Act, the President proposes and Con- 
gress disposes, and the Congressional 
disposition has not been much 
friendlier to the Executive this Con- 
gress than it was the last. 





Photograph by Philippe Halsman, Courtesy ef Collier's. 
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® The long-range policy of the United States is to strengthen the United Nations as 
much as possible, but due to Soviet opposition little can be done within the framework 
of the United Nations to accomplish this aim. Indirect routes have had to be taken and 
various palliatives have been resorted to—the Truman Doctrine, the Rio Pact, the 
European Recovery Program and the North Atlantic Pact. All these measures prolong 
the period within which a method may be discovered to strengthen the United Nations 
and to solve the East-West conflict. 

If we really wish to fortify the United Nations, it seems most important to increase 
the power of the United Nations to confront a transgressor with a concentration 
of the moral forces of the world. Cynics to the contrary notwithstanding, even the 
greatest totalitarian powers are extremely sensitive to the pressure of public opinion. 
While the General Assembly of the United Nations serves as a useful meeting-place for 
government officials, its ability to stimulate public opinion is rather handicapped than 
furthered by its governmental character. 

The accomplishments of the Consultative Assembly of the Council of Europe point 
to a possible solution of the problem of an inter-parliamentary world assembly. This 
solution is explored in this month's column, which furnishes a blueprint for a Con- 


sultative Assembly of the United Nations, a real town-meeting of the world. 





Consultative Assembly of the United Nations 


®" When the Consultative Assembly 
of the Council of Europe met at 
Strasbourg in August, 1949, it estab- 
lished an important precedent in the 
field of international organization. 
Ordinarily, states are represented at 
international conferences by govern- 
mental delegates, bound by rigorous 
instructions, and each state is en- 
titled to only one vote, regardless of 
its importance and the size of its 
population. The delegates to the 
European Consultative Assembly, 
though still appointed by govern- 
ments, are not bound by any official 
instructions and have been chosen to 
represent the main parties in the 
parliaments of the member nations; 
they might even have been chosen 
directly by national legislatures, ex- 
cept for the French desire to avoid a 
selection of French communist dele- 
The number of delegates 
from each country varies in accord- 
ance with the size of its population: 
small Luxembourg has only three, 


gates. 
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France, Italy and the United King- 
dom have eighteen each. While the 
powers of the Consultative Assembly 
are limited at present to recom- 
mendations, the first meeting has al- 
ready proved that a parliamentary 
body that reflects the main currents 
of public opinion can serve as a 
rallying point for the common views, 
desires and aspirations of the par- 
ticipating nations to a much larger 
degree than an inter-governmental 
Committee of Ministers. 

There is no reason for limiting 
this interesting development to the 
countries of Western Europe. The 
Government of the United States has 
proclaimed that one of the main ob- 
jects of its foreign policy is “to 
strengthen the United Nations”, and 
it has made various efforts in this 
direction. None of them has found 
wide support in the world’s public 
opinion; the Interim Committee of 
the General Assembly (the “Little 
Assembly”), for instance, has now 


discussed for two years many impor- 
tant questions and has made several 
valuable recommendations, but pub- 
lic interest in its work has been tepid 
and has almost reached the vanish- 
ing point by now. But if we could 
establish a Consultative Assembly of 
the United Nations, composed of 
delegations from national parlia- 
ments and reflecting the various 
shades of world opinion, the world’s 
attention would be focused on it to 
such an extent that it might generate 
a wave of enthusiastic support strong 
enough to sweep away many of the 
fears generated since the San Fran- 
cisco Conference. 

Such a Consultative Assembly 
could be established either by a reso- 
lution of the General Assembly or by 
a special treaty, supplementary to 
the Charter of the United Nations. 
While the General Assembly has the 
power to establish “such subsidiary 
organs as it deems necessary for the 
performance of its functions” (Ar- 
ticle 22 of the Charter), it might be 
preferable to conclude a_ special 
treaty on the subject, provided that 
this treaty is kept clearly within the 
framework of the United Nations. 

The very name of the proposed 
body makes it clear that it will be 
purely consultative. Its decisions 
will take the form of recommenda- 
tions to the General Assembly which, 
if it approves them, may direct them 
to natiorial governments for further 
action. A state will not be bound to 
act in accordance with such recom- 
mendations, but it will have to re- 
port to the two Assemblies all 
action taken or, in case of a refusal 
to take such action, it will have to 
explain the reasons which prevented 
giving effect to the recommendation. 
This procedure will assure the ful- 
filment of a recommendation when- 
ever the pressure of public opinion is 
behind it, as states are reluctant to 
have to defend themselves before the 
bar of world opinion and ordinarily 
prefer to give effect to a recommen- 
dation rather than to present ex- 
cuses which will be subject to careful 
scrutiny and might be rejected as in- 
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sufficient. On the other hand, if a 
vital interest of a state is at stake and 
the state in question finds compli- 
ance too dangerous, there is no 
doubt that its explanation will be 
accepted and no further pressure will 
be put upon it. An additional safe- 
guard against too precipitous recom- 
mendations is provided by the re- 
quirement that a recommendation 
will be sent to the states only after 
endorsement by the General Assem- 
bly, a body of government repre- 
sentatives watchful of national 
interests. 

The value of the Consultative As- 
sembly will depend to a large extent 
on the degree of its representative- 
ness. To be successful, it has to be 
democratic and to represent the peo- 
ples of the world in accordance with 
their numbers, regardless of race, re- 
ligion or economic development. 
On the other hand, it cannot digress 
too far from the cherished principle 
of equality of states and make too 
invidious distinctions between the 
largest and the smallest states. In ad- 
dition, the size of the Assembly has 
to be kept within manageable 
bounds, which is not easy when two 
billion people are involved. A solu- 
tion of all these problems would re- 
quire protracted negotiations _be- 
tween the member nations and sev- 
eral far-reaching compromises might 
prove necessary. The proposal given 
below is only presented in order to 
make the different issues clearer by 
reducing them to facts and figures. 

In order to provide an Assembly 
of manageable size, it would proba- 
bly be necessary to distribute repre- 
sentatives on the basis of one repre- 
sentative for each five million inhab- 
itants. Even if all the peoples of the 
world were represented, the Assem- 
bly would contain less than 500 
members. As the United Nations has 
not succeeded in attaining univer- 
sality the number of representatives 
would actually be under 400. 

The populations of member states, 
enumerated in the table opposite, 
embrace not only the populations of 
the metropolitan territories but also 
the peoples of dependent, non-self- 
governing territories and of territo- 


ries under trusteeship. When these 
peoples reach an independent status, 
they will be entitled to their own 
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direct representation, but until that 
time their representatives will be 
chosen by the methods prescribed by 





Population Number of 

U.N. Member (in millions) Representatives 
Afghanistan 12 3 
Argentina 16 3 
Australia 8,6 3 
Belgium 23,3 4 
Bolivia 3,9 3 
Brazil 48,5 9 
Burma 18 3 
Canada 13,2 3 
Chile 5,6 3 
China 463 30 
Colombia 10,8 3 
Costa Rica 0,8 3 
Cuba 5,2 3 
Czechoslovakia 12,3 3 
Denmark 4,2 3 
Dominican Republic 2,2 3 
Ecuador 3,4 3 
Egypt 19,5 3 
El Salvador 2,1 3 
Ethiopia 15 3 
France 113 22 
Greece 7,8 3 
Guatemala 3,7 3 
Haiti 3,5 3 
Honduras 1,3 3 
Iceland 0,14 3 
India 342 30 
Iran 17 3 
Iraq 4,8 3 
Israel | 3 
Lebanon 1,2 3 
Liberia 1,6 3 
Luxembourg 0,29 3 
Mexico 24,5 4 
Netherlands (and Indonesia) 86 17 
New Zealand 1,9 3 
Nicaragua 1,2 3 
Norway 3,2 3 
Pakistan 73 14 
Panama 0,75 3 
Paraguay 1,3 3 
Peru 7,2 3 
Philippines 20 4 
Poland 24 4 
Saudi Arabia 6 3 
Sweden 6,9 3 
Syria 3 3 
Thailand 17,7 3 
Turkey 19,5 3 
Union of South Africa 12 3 
U.S.S.R.’ 193 30 
United Kingdom 125 25 
United States 152 30 
Uruguay 2,3 3 
Venezuela 4,5 3 
Yemen 3,5 3 
Yugoslavia 15,8 3 

Total 1,989,18 355 


1. If separate representation were accorded to the Ukraine (40,2) and Byelorussia (10,4), the three 
Soviet Republics would be entitled to send: U.S.S.R.—28 representatives; Ukraine—8; and Byelorussia—3. 
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the mother country, though subject 
to scrutiny by the Assembly itself. 
Whenever possible, and especially.in 
large colonies, 
should be chosen by local legislative 
councils rather than by the parlia- 
ment of the metropolitan territory. 

It is proposed that no country 
shall have more than thirty repre- 
sentatives and that no country shall 
have less than three representatives. 
While discrepancies between the peo- 
ples of the United Nations range 
from 140,000 Icelanders to 463,000- 
000 Chinese, i.e. 
3300, the nations of the world might 
be reluctant to accept a differentia- 
of more than | to 10. The 
minimum of three representatives 
would enable the representation of 
the main minority party in each 
state, which would be entirely im- 


on a scale of 1 to 


tion 


possible if small states were granted 
It would 
also equalize the representation of 
the majority of United Nations 
Members, and only a few major and 


only one representative. 


middle powers would obtain larger 
representation. On the other hand, 
the maximum of thirty will give 
equal representation to the four most 
populous states instead of assigning 


George A. Speigelberg, Jr., 
presents American Bar Asso- 
ciation prize to Cadet Richard 
T. Carvolth at West Point. 
Also shown in the picture 
from left to right, are Lt. 
W. D. Clark, Aide, Major 
E. Moore, 
Superintendent of the Acad- 
emy, and Captain Earl V 


General Bryant 


Brown, Instructor in Law. (See 
35 A.B.A.J. 589; July 1949). 
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the representatives | 


to some of them a number of repre- 
sentatives entirely out of proportion 
to their relative position in world 
affairs. 

It does not seem desirable to fol- 
low the example of the Council of 
Europe with respect to the appoint- 
ment of each 
They should be selected by national 
parliaments and not by national gov- 
ernments. Otherwise, they would be 
too far removed from the people of 
their respective nations and their 
role as representatives of the world’s 
public opinion would be less evi- 
dent. To assure adequate represen- 
tation of minority parties it might 
even be desirable to have them elec- 
ted by some system of proportional 
representation, e.g. by single trans- 
ferable votes. Ordinarily, only the 
larger legislative body (in the United 
States, the House of Representatives) 
should constitute the electoral body, 
but in some states, in particular in 
those having more than three repre- 
sentatives, provision could be made 
for the participation of the second 
chamber. 

A United Nations Consultative 
Assembly constituted on this basis 
could play an important réle in the 


nation’s delegates. 


formulation and execution of United 
Nations’ policies. Though it would 
be only an advisory body, its opinion 
would carry great weight, especially 
if its members succeeded in raising 
themselves beyond national ambi- 
tions and in approaching the issues 
from a global point of view. If great 
statesmen arise in their midst, able to 
swing public opinion both in the 
Consultative Assembly and at home, 
their decisions might have more ef- 
fect than the recommendations of 
the General Assembly or of the Se- 
curity Council. 

The success of the limited experi- 
ment proposed here might later war- 
rant an increase in the powers of the 
Assembly, and it might develop 
some day into a real world legis- 
lature. But originally it would be 
safer to try it on a limited scale, 
without infringing national sover- 
eignty. Slow evolution may get us 
further than an attempt to introduce 
revolutionary principles of world 
government in the face of strong op- 
position from national governments. 
If we can strengthen the United Na- 
tions bit by bit, a structure strong 
enough to withstand the winds of 
war may finally emerge. 
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Tax Notes 





= Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 


Deduction of Legal Fees 


® In the August issue of the Jour- 
NAL, “Tax Notes” considered two 
cases where lawyers attempted to 
deductions for their own 


business expenses. Two recent cases 


obtain 


have considered the deduction as 
business expenses of fees charged 
clients by lawyers. 

The most recent is Cooper Foun- 
dation, 13 T.C. No. 29, promulgated 
August 16, 1949. Cooper Foundation 
was transferee of the assets of J. H. 
Cooper Enterprises, Inc., and was 
liable for the latter’s tax. The ques- 
tion was whether Enterprises, Inc., 
would be allowed a deduction as a 
business expense for legal fees in- 
curred in successfully defeating juris- 
diction over it and related corpora- 
tions (their réle is irrelevant to this 
discussion) as parties defendant in a 
suit against their principal share- 
holder, J. H. Cooper. As a part of a 
reorganization of theater interests in 
Colorado, J. H. Cooper entered into 
an agreement with Paramount Pic- 
tures, Inc., pursuant to which he or- 
ganized Enterprises, Inc., (in which 
he became sole stockholder) to oper- 
ate the properties. A dispute arose 
with Paramount, which claimed a 
right under the agreement to one- 
half the stock in Enterprises, Inc., 
and Paramount brought suit in a 
New York state court against J. H. 
Cooper personally and also against 
Enterprises, Inc., to obtain the stock. 
Although Enterprises, Inc., was a 
Colorado corporation, Paramount 
claimed that it was doing business 
in New York and so was amenable 
to process. Cooper, himself, did not 
object to jurisdiction of the New 
York court, but Enterprises, Inc., 


procured removal of the suit to the 
federal district court and there ob- 
tained dismissal of the action as to 
it for lack of jurisdiction. No other 
action by Paramount was ever 
brought against the corporation in 
any other jurisdiction. 

Enterprises, Inc., as a party de- 
fendant, would have been forced to 
produce evidence on the accounting 
and other matters of the suit. It an- 
ticipated considerable business loss 
if its key employees had to testify in 
New York and produce corporate 
records there. The Commissioner 
contended that the corporation’s 
legal fees were part of the defense 
of a suit over title to stock and were 
for the stockholder’s benefit and con- 
sequently were not a business ex- 
pense. 

The Tax Court held that Enter- 
prises, Inc., could deduct the legal 
fees as a business expense. Although 
the corporation had no interest in 
the stock to defend and although 
Cooper personally undoubtedly ben- 
efited from the litigation over corpor- 
ate jurisdiction, the defense by the 
corporation was primarily for its 
own benefit to avoid the delay and 
expense arising from its position as 
a defendant. The corporation’s esti- 
mate of expense and difficulties was 
speculative but appeared reasonable. 

The Cooper Foundation case 
reaches a reasonable and expected 
result. However, a dictum by Judge 
Learned Hand in Jerry Rossman 
Corp. v. Commissioner, —— F. (2d) 
——(C.A.2d, July 5, 1949), would 
unsettle notions, based on Commis- 
stoner v. Heininger, 320 U.S. 467 
(1943), about the deductibility of 





legal fees incurred in an unsuccess- 
ful defense against fines and penal- 
ties. In the Heininger case, the Su- 
preme Court permitted the taxpayer 
to deduct as a business expense legal 
fees incurred in unsuccessfully re- 
sisting a “fraud order” issued by the 
Postmaster General which would de- 
stroy taxpayer’s business. The deci- 
sion has been often thought (even 
by the Commissioner, see Longhorn 
Portland Cement Co., 3 T.C. 310 
(1944), acquiescence as to legal fees, 
1944 Cum. Bull. 18) to mean that 
deduction of legal fees incurred in 
defending against fines and penalties 
can never frustrate public policy 
even though deduction of the fines 
and penalties may. Now Judge 
Learned Hand has indicated that the 
deductibility of legal fees and fines 
will be governed by the same stand- 
ard. The decision in the Rossman 
case was actually a liberal one, hold- 
ing that a corporation could deduct 
as a business expense the amount of 
overcharges voluntarily paid over to 
the O.P.A. The court declared that 
a deduction, under the circumstances 
of that case, would not frustrate 
public policy. Judge Hand went on 
to discuss attorney’s fees and stated 
that to distinguish between legal fees 
and fines “would be to subsidize the 
obduracy of those defenders who 
were unwilling to pay without a con- 
test and who therefore added im- 
penitence to their offence.” He ques- 
tioned whether deduction of the le- 
gal expenses of an unsuccessful de- 
fense would be less likely to frus- 
trate statutory policy than deduc- 
tion of penalties. In his view, the 
Heininger decision is equally open 
to the interpretation that deduction 
of the legal fees there was allowed 
because statutory sanctions did not 
demand disallowances of either legal 
fees or fines, and the court believed 
that to be the correct interpretation. 
Compare the dictum of Judge Holmes 
in Longhorn Portland Cement Co. 
v. Commissioner, 148 F. (2d) 276 
(C.A.5th 1945). Judge Hand’s dic- 
tum is likely to raise again tax prob- 
lems which the Heininger case was 
thought to resolve. 
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LONDON LETTER | 


H. A. C. Sturgess + Librarian and Keeper of the Records, Middle Temple 


Middle Temple Hall 

® An outstanding event in the life of 
the Middle Temple occurred on July 
6, 1949, when the restored Hall of 
that Society was reopened by their 
I'reasurer, Her Majesty the Queen. 
The Hall was filled to capacity, but, 
even so, there were many disappoint- 
ments and it was necessary to hold a 
ballot for admission. By dint of tre- 
mendous exertion on the part of 
those responsible the Hall had been 
restored almost to its prewar glory. 
Only part of the screen now remains 
to be completed. The pictures, ar- 
mour, flambeaux, and Readers’ Arms 
have all been repaired, cleaned and 
replaced in their old positions. One 
experienced a real thrill in once 
again seeing this historic Hall in all 
its former grandeur. 

The arrival of Her Majesty at the 
Middle Temple at 4:15 P.M. was sig- 
nified by a fanfare of trumpets, 
sounded from the rebuilt Minstrels’ 
Gallery at the east end of the Hall. 
As the Queen entered the Hall 
through the west door leading on to 
the dais, the Benchers 
and guests rose and the National 
Anthem was played. Among those 
present were Princess Alice and the 
Earl of Athlone, the Prime Minister 
and Mrs. Attlee, Viscount Jowitt, the 
Lord Chancellor, the Earl of Claren- 
don, the Lord Chamberlain, Sir 
Hartley Shawcross, Lord Justice 
Cohen, Lord Justice Denning and 
many High Court Judges, King’s 
Counsel and junior members of the 
Inn, with their ladies. The Queen 
was escorted to her seat in the middle 
of the Hall by the Deputy Treasurer, 
Sir Henry MacGeagh, K.C., who, in 
a short introductory speech told of 
the very great pleasure it gave to all 
members of the Inn that Her Maj- 
esty had so graciously consented to 
perform the reopening ceremony. He 


assembled 
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; 


mentioned the close association and 
the interest shown in the Society by 
the first Queen Elizabeth when the 
Hall was built, and expressed his 
happiness in that our present Queen 
Elizabeth was even more closely as- 
with the Inn as Master 
Treasurer. 

The Queen said: 

I am happy to see that a tradition 
which found Drake and Hawkins 
among its earliest examples and Gen- 
eral Smuts among its more recent, is 
continued to-day. We have among our 
friends this afternoon many who can 
claim distinctions of infinite variety, 
outside the practice of the law. In all 
the complex fabric of our. national 
life, nothing transcends in its im- 
portance the dignity and authority of 
the law. It touches every one of us, 
and it was the intention to repudiate 
the rule of law and to replace it by a 
monstrous tyranny which brought to 
us the wounds which, as we may see all 
about us, were so nearly mortal. 

Indeed, as we count our scars and 
those of our near neighbours and good 
friends across Middle Temple Lane, 
we may well marvel that this lovely 
Hall, begun nearly four hundred years 
ago, still stands undismayed like a 
jewel in a broken setting. 

The Queen went on to say that 
the restoration of the Hall had been 
effected so brilliantly that it was easy 
to forget the problems facing those 
who did the work. She described the 
damage to the Hall beginning in 
October, 1940, when the explosion 
of a land mine smashed the Minstrels’ 
Gallery, buried the famed oak screen 
beneath a mass of rubble, demolished 
part of the clock tower and shattered 
the east wall. The hammer beam 
roof remained intact, except for some 
damage at the east end, but in March, 
1944, it was set ablaze by incendiaries 
which burnt out the cupola. Largely 
owing to the devoted labours of their 
firewatchers the flames were con- 
trolled and the roof saved. “The 
broken fragments,” said the Queen, 


sociated 


“had been lovingly assembled. New 
oak had been inserted in the roof, 
and to-day our Hall shows a new 
strength and a new beauty.” She ex- 
pressed admiration and gratitude to 
the architect and the faithful crafts- 
men under his direction. 


The great table made from oak sent 
by direction of Queen Elizabeth stands 
again behind me. This other table 
called “the cupboard” was made from 
a hatch of the Golden Hind and given 
to the Brethren of this Inn by Sir 
Francis Drake on his return from 
circumnavigating the world. With our 
thankfulness and rejoicing, may we 
not also draw inspiration from our 
experience and believe that if we face 
danger and peril, however merciless, 
with an unwavering courage and a sure 
faith, justice and freedom will still be 
our reward, and after much suffering, 
peace. In that hope and in humble 
confidence, it is now my great happi- 
ness to declare our lovely Hall open 
once more. 


After the ceremony, Her Majesty, 
accompanied by the Deputy Treas- 
urer, made her way‘through the Hall 
to visit the Queen’s Room and the 
Parliament Chamber, where tea was 
served to the Royal Party. Members 
and guests, having entered the gar- 
den, found tea ready for them there; 
this being served in marquees erected 
for the purpose. About half an hour 
later another fanfare of trumpets 
signified that the Queen was about 
to join the company in the garden, 
where Masters of the Bench of the 
Inn, with their ladies, as well as many 
of the visitors were presented to Her 
Majesty. 

It is interesting to note that the 
handsome oak screen in the Hall is 
being repaired with what is, in all 
probability, fourteenth century oak, 
taken from a barn at Bretton Farm, 
Rainham, Essex. 


Inner Temple Library 

On July 13, His Majesty the King, 
who is this year’s Treasurer of the 
Inner Temple, opened an extension 
to the Temporary Library of that 
Inn, This extension is in the newly- 
built No. 1 King’s Bench Walk and 
occupies the first floor, ground floor 
and basement, and is capable of hold- 
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ing approximately 50,000 books. 
When the King was handed a pair 
of gold scissors with which to cut the 
silk ribbon across the door of the Li- 
brary he asked “Who has got a pen- 
ny?”. The coin was immediately 
produced by Sir Alan Lascelles, his 
private Secretary; but the Architect, 
Sir Hubert Worthington, offered a 
new penny, minted this year, which 
was accepted by the King in defer- 
ence to the old superstition about 
sharp-edged gifts cutting friendships. 


Another Temple Function 

On July 20, Their Majesties the King 
and Queen as Treasurers of the In- 
ner and Middle Temples respectively 
dined with the Benchers of both 
Inns in the Middle Temple Hall. 
During the evening the Charter 
granted by King James I, by which 
the land of the Temple was passed 
to the two Societies, together with a 
translation of the same, was pre- 
sented for Their Majesties’ inspec- 
tion. This Charter was formerly kept 
under the altar in the Temple 
Church, but, on the outbreak of the 
last war, it was moved, together with 
the steel-bound box which contains 
it, to a place of safety. In inspecting 
this Charter Their Majesties will be 
carrying out an age-old custom. For 
very many years the Treasurers of 
each Inn, once during their year of 
office, have visited the Church for the 
express purpose of confirming that 


L. Duncan Lloyd Elected 


the Charter is still in existence. The 
box in which it is contained has two 
padlocks; the key to one is in the 
keeping of the Inner Temple and to 
the other in the keeping of the Mid- 
dle Temple. 


Keeping Terms 


Commencing with Michaelmas Term, 
it has been decided by the Benchers 
of the Middle Temple that the qual- 
ification for keeping terms by stu- 
dents will be by attendance at meals 
in Hall at either lunch or dinner. 
The arrangement is to remain in 
force for one year and will probably 
be reviewed at the end of that period. 
The regulations made for the keep- 
ing of terms during this time provide 
that students shall eat lunch in Hall 
and/or dinner in Hall on call night, 
or on such other nights during the 
dining term as the Masters of the 
Bench may from time to time ar- 
range. Every student, other than 
University students, will be required 
to attend three meals during dining 
term; university students will be re- 
quired to attend one meal. 

It is gratifying to learn that the 
ancient formalities are to be revived 
on these occasions. Students will be 
gowned and attired in dark clothes 
and must be present when Grace is 
said before the meal and remain at 
table while Grace is said afterwards. 
The mess system will be revived, 
each mess consisting of four persons. 


President of Insurance Counsellors , 


® L. Duncan Ltoyp, of Chicago, was 
elected President of the International 
\ssociation of Insurance Counsellors 
at Bretton Woods, New Hampshire, 
July 1. During his year of presidency 
he has suggested that the Association 
direct the attention of its various 
committees to studying the effect of 
atomic energy upon insurance, busi- 
ness and the various civil aspects of 


the program as contrasted with the 
purely military ones. 

Mr. Lloyd is a member of the 
American Bar Association. He has 
served several terms on the Executive 
Committee of the International As- 
sociation of Insurance Counsellors. 
He was educated at the University 
of Illinois and Harvard Law School. 


London Letter 


On call nights all students called will 
dine attired in the habit of a bar- 
rister. 

So much importance is attached 
to the carrying on of the old tradi- 
tions that it has been decided to hold 
an “Instructional Dinner” in Hall 
on the October 12 next, and students 
wishing to attend have been invited 
to forward their names to the Under 
Treasurer of the Inn. If the seating 
capacity is not sufficient to accom- 
modate all who apply, a ballot will 
be held. 


General Council of the Bar 

At the Annual General Meeting of 
the Bar held on April 25 last a mo- 
tion was passed, “That this meeting, 
thinking it right that the Bar of 
England should possess a secretarial, 
executive and external relations or- 
ganisation of a size and standing 
comparable to those of other profes- 
sional bodies, desires the Council to 
formulate plans and consider finan- 
cial proposals for setting up such an 
organisation and report to an ex- 
traordinary meeting this day three 
months.” 

This extraordinary meeting was 
called for July 25, and was presided 
over by the Attorney General, The 
Right Honorable Sir Hartley Shaw- 
cross. The Council reported that in 
order to carry out the purpose, and 
meet the financial obligations arising 
from it, subscriptions from the Bar 


should now be instituted. 
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® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





®" The editorial of Judge Botts on 
page 320 of the April issue is to 
the effect that world law and order 
is impossible because we do not 
have one world psychologically, 
although we do have it idealistically 
and from the standpoint of time and 
space. He believes that psychological 
differences were probably the main 
factors contributing to the failure 
of the League of Nations, and that 
these differences are now making 
their similar contribution to the 
“attempted” United Nations. His 
thought apparently is that we cannot 
have law until we have good will, 
and that we cannot have interna- 
tional law until we have-a genuine 
international community. 

The fact that lawyers have so 
little faith in law amazes me. The 
history of our West does not show 
that the establishment of law and 
order awaited men’s losing their 
violent characters and becoming 
peaceful. The same men were prob- 
ably as violent in disposition after 
law was established as they were 
before they were restrained. We 
cannot force people to a brother- 
hood of man by law, but we can so 
arrange this world that those who 
are incapable of realizing the 
brotherhood of man cannot force 
us into the ruin of all by arming 
for and by an eventual shooting at 
each other. The very purpose of a 
federal organization is to provide a 
legal system sufficiently flexible to 
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accommodate differences. A great 
need for law should not be accepted 
as a reason for not providing law. 

The current Russian peace offen- 
sive is sham precisely because it 
would maintain the Iron Curtain 
and offers no legal arrangement to 
which Russia is willing to subject 
itself. It would help to shut up the 
Communists and their fellow trav- 
elers and put our foreign policies 
on a sound basis if this nation were 
to declare officially what I believe 
to be the fact, namely, that the 
United States is willing to give up 
whatever degree of its sovereignty 
it is essential for any sovereign nation 
to give up in order to establish an 
organization and processes and pro- 
cedures by which international con- 
flicts could be and would have to 
be resolved without resort to arms. 

I am hoping that some day Judge 
Botts and the others of us in 
Albuquerque who feel concerned 
about this matter will get together 
and see how much we really differ. 
Judge Botts says that the League of 
Nations and the United Nations 
failed because, “In both instances 
we tried to move too fast, to take too 
long a step, misled by wishful 
thinking and by idealists who refuse 
to recognize, or do not know, the 
facts of life”. I allege that both steps 
were too short, for neither of them 
went beyond the tried and found 
wanting methods of alliances and 
balances of power with no legal 


procedures for their enforcement. | 
resent a possible inference that law 
failed. Law was never given a 
chance. I have complete faith that 
law and lawyers can provide ma- 
chinery by which controversies 
arising from racial psychological 
traits or otherwise can be settled 
without force and without ruinous 
preparations for force. Police can be 
substituted for armies. They’re 
cheaper in life and in property. After 
reading some of President Holman’s 
writings and hearing him at Tucson, 
I am disturbed by a feeling that his 
attitude is similar to that expressed 
by Judge Botts, if not for the same 
reasons. I cannot believe that Amer- 
ican lawyers deny that we, for our 
part, however Russia or any other 
nation may feel, are willing to give 
law and order a trial. 

I am tired of being governed by 
other nations—by Germany since at 
least 1914 and naqw by Russia— 
forced by their unilateral decisions 
to tax ourselves to the point of 
ruination, to impair our freedoms, 
and to send our sons to be killed. I 
want to get into a system in which 
we shall have the legal right and 
power to bring our moral influence 
to bear. I am willing to take the 
risk of being out-voted on some of 
the few problems that would be 
entrusted to an international juris- 
diction. 

A. L. GAUSEWITZ 


Dean, University of New Mexico 
College of Law 


Where Is the Country Lawyer 
in the Association? 


" Has the small town lawyer 
ignored the American Bar Associa- 
tion or has the Association ignored 
him? One of these must be true if 
the locale of American Bar Associa- 
tion leadership is any indicator. Of 
the 1949 officers none comes from 
a city of less than 100,000 popula- 
tion and all but one come from 
cities of over a quarter million. The 
Board of Governors includes only 
three from cities of less than 100,000. 
Of forty-nine Committee and Sec- 
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tion Chairmen only four practice 
law in cities of less than 100,000 and 
forty-one are from cities having more 
than 300,000 inhabitants. Consider- 
ing the entire sixty-six Officers, 
Governors and Chairmen we find 
seven from cities of less than 100,000 
seven from cities of from 100,000 to 
300,000 and fifty-two from cities of 
over 300,000. 

Thus nearly 90 per cent of the 
American Bar Association leadership 
is from cities of over 100,000, nearly 
79 per cent 
300,000 and a very meager 10 per 


from cities of over 


cent from the vast number of lawyers 
small 
Those lawyers in cities of less than 
10,000 population have only two 
of their members in A.B.A. leader- 
ship. Only three past presidents have 
come from small cities, and none 
since 1933. This situation also ap- 
pears on a comparable basis through- 
out the list of past members of the 
executive committee. An examina- 
tion of membership numbers by 
states also indicates that the more 
populous states take a dispropor- 
tionate interest in the Association. 

These facts indicate that the 
country lawyer who joins the Amer- 
ican Bar Association is merely mak- 
ing a financial contribution for the 
general good of the Bar and is not 
being used in the leadership of the 
Bar. His leadership is all at the local 
level and his national organization 
is in the hands of the big city 
lawyers, his only consolation being 
that a large proportion of the city 
lawyers came from the country. 

Is this situation the fault of the 
American Bar Association or of the 
country lawyer? Whoever is at fault 
it behooves the Association to keep 
this discrepancy in mind in its work 
throughout the year. 


Tm J. CAMPBELL, JR. 
Newton, Iowa 


practicing in communities. 


Finds Walker Article 
Impractical 


" Mr. Thomas F. Walker’s article, 
“Our Present Divorce Muddle: A 
Suggested Solution”, is enterprising 
and thought-challenging, but, at this 
time, his suggestion is impractical. It 


is a step towards the Russian prac- 
tice by which a divorce is obtain- 
able for the asking. Our people will 
have to do a lot of thinking before 
they share the view that “the right 
to separate should be of equal dig- 
nity with the right to marry”. 

Although the writer, like Mr. 
Walker, has only “the usual quota” 
of cases in this area, where divorce 
litigation is “big business”, he is not 
without observation—and the con- 
clusion that the American system 
of divorce is much permeated with 
hypocrisy. Divorces for those in 
newly-acquired residences frequently 
go to the spouse with the most money. 
Amid the torrid fight between the 
irate parties, the welfare of the chil- 
dren is not fully guarded. The sex 
problem, particularly sexual incom- 
patibilty, is in fact the basic cause of 
divorce in the vast majority of cases, 
yet never disclosed but frequently 
concealed in other charges. Seldom 
does the court get the truth. 

The state should play a greater 
part in divorce actions, particularly 
in those cases in which children are 
involved, and the time between the 
institution of suit and the final de- 
cree should be greatly lengthened. 
There should be a “cooling-oft” pe- 
riod. The law should insist on delay 
so that justice may be done. In the 
divorce court justice is too fre- 
quently denied. In too many in- 
stances the welfare of home and chil- 
dren is lost in a legalistic battle of 
wits, 

HERBERT U. FEIBELMAN 
Miami, Florida 


Praises Walker Article 
on Divorce 


= I have read with a great deal of 
interest the article in the June issue 
of the AMERICAN Bar ASSOCIATION 
JournaL entitled “Our Present Di- 
vorce Muddle: a Suggested Solution” 
by Thomas F. Walker of the Wythe- 
ville, Virginia Bar. 

Mr. Walker’s approach to this 
problem is the most logical and his 
suggested solution the most sensible 
of any I have heard or read. I fear 
that it will be many years before the 
legislature of any of our states can 
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be persuaded to adopt his sugges- 
tion, but I hope that the publication 
of the article in the JourRNAL will 
start a trend of proper thinking con- 
cerning this problem. I am sure that 
the JourNAL has rendered a service 
to the Bar as a whole by the publica- 
tion of the article. 
Grorce T. CLARK 

Miami, Florida 


Suggests Experienced Judges 
for Supreme Court 


=" The capstone of our whole legal 
structure is the Supreme Court, the 
keystone is the integrity, experience 
and capacity of its membership. Our 
highest social and individual aim is 
to achieve the ideal of equal justice 
under law. In view of these consid- 
erations how important it is that the 
membership of the Supreme Court 
represent the maximum possible in 
experience, ability, integrity. The 
present system leaves much to be de- 
sired. Neither friendship nor politics 
should be possible factors in pick- 
ing members of the Supreme Court. 

When a great business house has 
a vacancy in an important position, 
does the boss pick the office boy for 
the vacancy because he is a friend 
of the family? Hardly, with the profit 
motive what it is in business life. 
What counts is results. He picks the 
most experienced, capable and de- 
pendable member from the ranks of 
employees. Why not the same system 
for the Supreme Court? 

Before suggesting remedies for the 
present obvious, not to say, absurd, 
situation, let us take a kaleidoscopic 
view of the legalistic horizon, from 
the law school to the superior courts. 
The young lawyer, just out of school, 
hangs around the police court, or 
other municipal proceedings, hop- 
ing that the judge will pick him to 
defend some indigent or other. 
Maybe he gets a slant toward crim- 
inal law and sticks to that line. If he 
happens to be with a big law firm, 
he may gravitate toward corporation 
law. The point is, most lawyers tend 
to become specialists; therefore some- 
what narrow in their views and 
experiences. But suppose the young 
lawyer finally gets a municipal court 
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judgeship. This proves to be an un- 
ending procession of drunk and dis- 
orderly or misdemeanor cases. He 
gets sick of this and after a few years 
runs for and wins a district court 
judgeship. After some years of this 
he is lucky enough to be appointed 
as a federal district judge or an ap- 
pellate division judge. 

It is perfectly obvious that, at the 
end of the above outlined routine, 
the end product is a judge who has 
seen life, law, economics, equity, in 
all their human aspects, and has or 
should have had the maximum of 
legalistic breadth and capacity. The 
final judgment, then is, it seems to 
me, that Supreme Court members 
should be picked only from the fed- 
eral or appellate courts. But how? 

In some jurisditions today the lo- 
cal bar groups hold regular plebi- 
scites and set up a preferred list, from 
which the governor may make his 
selection when there is a vacancy. 
For the Supreme Court, the Amer- 
ican Bar could have a standing com- 
mittee, which could receive the re- 
sults of Supreme Court plebiscites 
at regular intervals and from them 
make up a list of the top-runners. 
These could be made available for 
the President to choose from. Better 
still, cut out the President and sub- 
mit the preferred list to a general 
Bar plebiscite. That way you would 
get the best of the best and, like 
Calpurnia of old, be above suspicion. 

As Justinian said, way back when: 
“Res ipsa loquitur!” 

Well, what are we waiting for? 

WEBSTER E. SMITH 
San Diego, California 


Suggests Removing Politics 
from Judicial Appointments 


® I have noticed in the JouRNAL for 
some time various letters and discus- 
sions about dissenting opinions. On 
page 693 of the August issue I notice 
a letter from Robert H. Rice of 
Elyria, Ohio. This letter is very sig- 
nificant and has a constructive tone, 
and Mr. Rice is to be commended 
for his suggestions. 

However, the” meat of the whole 
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matter, it seems to me, has never 
been touched in these articles. One 
only has to look, I think, at many of 
these dissenting opinions of law of 
the courts to determine that politics 
enter into too many decisions. There 
are so many Democrats on one side 
of the court and so many Republi- 
cans on the other. Too many times 
these decisions are made and entered 
according to the political way of 
thinking of various members. This 
ought not to be. 

There is only one remedy, as I see 
it, to lessen this so-called dissent and 
difference of opinion among many 
judges in many cases and that is that 
where appointment of judges is 
made, politics shouldn’t have any- 
thing to do with the appointment 
of a judicial officer. The most learned 
in the law should be the one elevated 
to the Bench, regardless of his polit- 
ical afhliations. In other words, when 
he becomes a judge, his political al- 
legiance should be entirely forgot- 
ten, and if a man cannot accept the 
appointment and forget his political 
allegiance, he isn’t fit to be a mem- 
ber of any court. For a long time I 
have been a member of the Bar Asso- 
ciation of the State of Washington, 
working with the Governor, with a 
view to filling vacancies by appoint- 
ment of the best judicial material 
that can be obtained. We have been 
making rapid progress lately in the 
State of Washington. Before this 
plan was adopted things were in a 
deplorable condition. It looks very 
much as though in the next three or 
four years there is going to be a re- 
formation of judicial material in the 
courts of the State of Washington. 
The Bar of this state has worked 
hard in the accomplishment of this. 
We have tried to get a plan through 
the legislature that would take the 
election of judges away from the 
people, and have them appointed, 
which of course, I favored. 

Words are a nice thing and they 
sound well, but it takes a courageous 
judge to render a decision in favor 
of a minority that is right against 
a vast rabid majority that is wrong. 


Evias A. WRIGHT 
Seattle, Washington 


Are Lawyers Leading 
Way to World Law? 


= I have read with intense interest, 
even excitement, W. T. Holliday’s 
challenging article ‘““World Law or 
World Anarchy” and the editorial 
comment thereon in the JOURNAL'S 
August issue. Heartily and sincerely 
I commend the JourNat for the 
healthy attitude of self-examination 
with which it received his challenge. 
If that attitude is at all typical, we 
lawyers certainly will avoid getting 
into a rut. 

But our obligation is not dis- 
charged merely by avoiding a rut. 
Leadership is what we claim, and 
leadership is what is required of us. 
In the discharge of that obligation 
it is not enough that we “permit” 
Mr. Holliday and other federalists 
to present their evidence “subject to 
connection,” while we assume the 
purely negative rdle of interposing 
objections and high-lighting defi- 
ciencies. 

The requirements of leadership 
are more positive. That we remain 
open to conviction is not enough. 
Leadership in today’s crisis requires 
that we actively explore all possible 
avenues to an enduring world peace 
founded on liberty and justice. If 
we feel that Mr. Holliday has not 
proved his case, we should ourselves 
be searching to discover whether the 
missing proof can be found. If we 
confess to disappointment in the 
United Nations, and yet find Mr. 
Holliday’s proposal lacking in detail, 
leadership requires that we make an 
effort in good faith to supply that 
detail, keeping always before us the 
realization that, to be practically 
effective in a world community, our 
proposals must be acceptable not 
only to ourselves, but also a working 
nucleus of the other peoples of the 
earth. 

A leader is not entitled to a nega- 
tive attitude on a _ constructive 
proposal until he has given it 
sympathetic and dynamic considera- 
tion. I therefore suggest that our 
Association should now appoint 
a special committee or committees 
(first) to examine the nature of 
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peace in human society, and how it 
has been and may be attained (if 
there still be any doubt that peace 
is a system of order and security 
under law, and a by-product of just 
government), and ( second) to write, 
perhaps in collaboration with the 
lawyers of our sister nations, a draft 
constitution for a Federation of the 
World. If the Chicago Committee 
to Frame a World Constitution can 
do this, surely our Association can 
do as much, and with great profit 
to the cause of peace. 

As Washington said at the Phila- 
delphia Convention, “Let us raise 
a standard to which the wise and 
honest can repair.” Nothing less 
will discharge our duty. 

To paraphrase the title to your 
fine editorial, ‘It is not enough just 
to want peace.” 

PAUL THATCHER 
Ogden, Utah 


Should Use of ‘‘Supra”’ 
Be Abandoned? 


® I wish to urge your support for a 
campaign to eliminate the use of the 
word “supra” in citations. It is my 
opinion that the volume and page 
citation should be repeated each 
time that a case is cited. It is a waste 
of time tosearch back through a case 
to find the citation referred to by 
“supra”. It sometimes involves scan- 
ning several hundred pages. I should 
be interested in any views you or 
your readers have on this subject. 

JoserH F. DoLAN 
Denver, Colorado 


A Plea for Return 
to Stare Decisis 


= Judge Peterson’s article in the 
April, 1949, issue of the JOURNAL is 
convincingly written and thought- 
provoking. I am not in complete dis- 
agreement with its essential philos- 
ophy. It follows the line of Justices 
Holmes and Brandeis and Cardozo 
whose greatness is universally con- 
ceded. 

This much may be honestly said 
without conceding the soundness 
and desirability of what may result— 
perhaps already has resulted—from 





a blind emphasis upon the ideas they 
so ably expounded. Are we not now 
witnessing some of the results in the 
growing rift in the United States 
Supreme Court? Have we not wit- 
nessed them during the past ten or 
fifteen years in the amazing num- 
ber of overturned precedents and 
discarded legal concepts? Long ago 
something was said about sowing the 
wind and reaping the whirlwind. 


It is dangerous to stray too far 
from the common law reliance upon 
precedent and logic as we exercise 
the “discretion” which must inevi- 
tably exist in applying rules of law 
(whether common or statutory) to 
the complex and changing condi- 
tions of modern society. 

A truly enlightened judicial con- 
science is of course invaluable but 
there must go with it a power of 
self-analysis that will distinguish 
principle from prejudice. The dis- 
tinction is not always so simple as 
in the illustrations given by Judge 
Peterson. There are other prejudices 
much more subtle than those per- 
taining to gambling or divorce or 
the race problem, And what may 
appear to one judge as a proper ex- 
ercise of judicial discretion in order 
to reach a desirable, or at least a de- 
sired, result may appear to another 
—may in fact be—the product of 
personal prejudice, quite foreign to 
an orderly development of the law. 


We cannot all be Holmeses and 
Cardozos. Elevation to the Bench 
should, and in most instances does, 
have a chastening and sobering ef- 
fect upon the individual. But it does 
not usually work miracles. Human 
nature does not change. Prejudices 
persist. The common law method 
recognizes this fact. “Government 
of laws and not of men” needs con- 
stantly to be emphasized and should 
not be permitted to become a mere 
platitude or the object of ridicule. 


Not so long ago a President who 
(successfully) advocated radical ex- 
pansion of federal power and juris- 
diction observed (in substance) that 
his administration had uncovered or 
developed powers which in the 
hands of less high-minded adminis- 
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trators could become dangerous. 
That is the very thing the founders 
of our Government sought, by nu- 
merous governmental devices, to 
avoid. It is the thing the common 
law seeks to minimize in the field 
of judicial development. The area 
of “judicial discretion” should be 
kept to a wise minimum. 

Perfect justice is of course impos- 
sible to attain because it does not 
exist in human affairs. In spite of 
our efforts to approach perfection it 
eludes us, The experience of the 
ages has demonstrated it is better 
that an occasional litigant suffer 
what seems to be an injustice than 
that a tested and tried rule of law 
be ignored. The individual endures 
that the many may be protected. 
Thus we approximate absolute jus- 
tice free from individual prejudice 
and (frequently mis- 
placed) on the part of the judge. A 
well-established precedent should 
not be ignored to suit the exigency 
of a particular case or to promote 
the ideology of the particular judge; 
and should not be overruled except 
upon a definite conclusion, either 
that it was originally unsound, or, 
if in the realm of common law, the 
premises upon which it rested have 
ceased to exist. 


sympathy 


I repeat, I have no quarrel with 
Judge Peterson or with Justices 
Holmes and Brandeis and Cardozo 
and their disciples as to what seems 
to be the essence of their social and 
economic philosophy. I do have 
doubts as to what may result from a 
too literal or too frequent and ag- 
gressive application of their theory 
of promoting it by judicial proc- 
esses. Perhaps it is just a matter of 
emphasis or a difference in belief as 
to where emphasis most needs to be 
placed. My own observation is that 
there may be greater danger from a 
judicial disposition to look first to 
the result and mould the law to at- 
tain it, than from a disposition to 
determine the law and apply it to 
the facts, letting the chips fall where 
they may. 

Judge Cardozo is quoted as saying: 
the judge is under a duty, 
within the limits of his power of in- 
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novation, to maintain a relation... 
between the precepts of jurispru- 
dence and those of reason and good 
conscience.” This is well. But where 
is the emphasis to be placed? Is the 
judge to be constantly seeking ways 
to enlarge “the limits of his power 
of innovation” in order to satisfy 
his idea of “reason and good con- 
science” as applied to the facts of 
each particular case, or, perhaps, to 
promote generally his own personal 
philosophy of life? Someone once 
said of a plain-speaking acquaint- 
ance that she believed in calling a 
spade a “spade” but unfortunately 
was always on the lookout for 
“spades”, in order to call them by 
name. So, I fear overemphasis on an 
“area of discretion” or a “power of 
innovation” may too often cause the 
judge to be seeking occasions for 
exercising it. ‘ 

I find myself wishing someone 
would, for a change, write an article 
on renewing our old-fashioned re- 
spect for precedent, even when it 
runs counter to our social or eco- 
nomic or other notions. Stare decisis 
is of course the foundation of the 
common law. It is the principie that 
gives continuity and stability to the 
legal system that has most nearly 
approximated a realization of man’s 
eternal desire for liberty and justice. 
Let the reformer, whether social or 
political or economic, take his prob- 
lem to the legislature where it ordi- 
narily belongs. 

I imply no criticism of or disre- 
spect toward Judge Peterson whom 
I have not met and whose article I 
found most interesting. 

W. A. SMITH 


Supreme Court of Iowa 


ls Divorce a Question 
For God or Caesar? 


® I beg leave to make a few com- 
ments on the suggested solution of 
our present divorce muddle _pre- 
sented by Thomas F. Walker in the 
June issue of the JOURNAL. 

Mr. Walker excludes comments on 
the question, “Should divorce be al- 
lowed at all.” This leaves very little 
to discuss in connection with the 
immensely important question not 
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only of divorce but of marriage it- 
self. Any changes that are made 
are not likely to make matters much 
worse in the divorce field and may 
make them better. I doubt very much 
whether any changes such as he sug- 
gests would be likely to obtain a 
majority in any of the legislatures of 
the various states. The reason is that 
those people who believe that a valid 
marriage cannot or at least should 
not be declared ended would cer- 
tainly urge their legislature to op- 
pose a divorce law that would per- 
mit either party to force a divorce 
by living separate and apart from 
his or her spouse. Those who believe 
that there is no earthly power, 
Church or State, that can morally 
and rightfully terminate a_ valid 
marriage would also oppose the 
change suggested. I served on a com- 
mittee of the Chicago Bar Associa- 
tion some eight or ten years ago. 
This committee voted almost unan- 
imously in favor of a bill then pend- 
ing in the legislature making a pro- 
vision similar to that advocated by 
Mr. Walker. That bill received one 
or two votes in the committee of the 
legislature and never reached a vote 
in the legislature itself. 

Recently there has been enacted 
legislation requiring a cooling-off 
period of several months, as I recall 
it, before a divorce bill may be filed. 
It remains to be seen whether this 
will check the procession to the di- 
vorce courts. I will concede that if 
Mr. Walker’s measure can be 
adopted, it will not make matters 
any worse and it may make matters 
better in that it may check the pro- 
miscuous cohabitation partly in- 
duced by making divorce and remar- 
riage respectable. 

If we wish to get down to funda- 
mentals, the first question that must 
be decided in considering marriage 
and divorce is whether this subject 
comes under the jurisdiction of God 
or under the jurisdiction of Caesar. 
Mr. Walker has aptly stated that 
“the State has denied the Church’s 
claim to have exclusive control over 
divoree”. (He might have also in- 
cluded marriage in his sentence.) If 
the State has usurped the functions 


of God and acted beyond its juris- 
diction in regulating marriage and 
divorce, then there is some logic for 
Mr. Walker’s next statement, which 
reads: ‘The citizen should deny the 
State’s right to make the same claim, 
for people who can’t live together 
ought to live apart, and it is they 
only who need to know why.” If the 
State has no jurisdiction or author- 
ity, then the citizen may disregard it. 

Those who acknowledge Jesus 
Christ as God as well as man must 
necessarily consider His legislation 
on the matter of marriage and di- 
vorce as the exercise of an exclusive 
jurisdiction. The churches that take 
this view do not claim that they 
are the legislators, but merely claim 
a right to act as administrators of the 
law as laid down by Jesus Christ. 
The great amount of confusion on 
this point could be cured by reading 
the pertinent parts of the Gospels. 

If we take the view that marriage 
is merely a matter of private con- 
tract between two individuals, then 
of course the termination, or divorce, 
could be made by mutual consent. 
There is no type of contract I know 
of which can be terminated by one 
of the parties alone. If the couple 
in question have no children, one or 
the other may be done a serious in- 
justice if the other can, by desertion 
and waiting the period of time, get 
a divorce. Generally speaking, it is 
the woman who most often suffers 
an injustice, If there are children, 
the children suffer an injustice by 
being deprived of one of their par- 
ents. A child needs both a father and 
a mother and is better off in such 
environment, even if there are oc- 
casional quarrels and fights, than 
being without one or the other. Only 
the well-to-do minority of married 
people have sufficient income to 
maintain one of the spouses and the 
children in one establishment and 
maintain himself or herself in an- 
other establishment, even before re- 
marriage. After remarriage, the sec- 
ond wife or husband will oppose a 
division of the income between the 
two families. In the vast majority of 
cases of the more poorly-paid cit- 
izens, it is financially impossible for 


TT. cadatecsaen 




















the i 
port 
In 
is the 
for t 
filed 
Mr. ' 
to-do 
finan 
hold: 
ultin 
the ° 
Che 
get a 
as b 
woul 
certa 
ter fi 
tian 
























































nd 
ch 
dC- 


ly 
ed 


DEC a ode a ane ane 





AORN it mm 


> kaa 














the income-producing spouse to sup- 
port the two establishments. 

In conclusion, my point of view 
is that thé requirement of separation 
for two years before a suit can be 
filed would probably be helpful, as 
Mr. Walker contends. Only the well- 
to-do, however, could manage the 
financing of two separate house- 
holds. This would make the divorce 
ultimately granted the privilege of 
the well-to-do, if it be a privilege. 
[he poor man would still have to 
get along with his wife and children 
as best he could. This probably 
would not be too bad for him, very 
certainly not if he looked at the mat- 
ter from the point of view of Chris- 
tian teaching. 


The married status cannot be 
made a blissful refuge in this world 
of joys and sorrows. There are prob- 
ably no perfectly happy people 
either married or single. Everyone 
must bear his troubles patiently. Di- 
vorce and remarriage merely sub- 
stitute new troubles for the old ones. 
There are as many married couples 
who bear with unsatisfactory mates 
as of those who get rid of the old 
spouse and try another. 

Children are the most important 
reason for marriage. Stability of mar- 
riage is the most important induce- 
ment to both spouses to parenthood. 
Children are to be the citizens of the 
State and of the Kingdom of God. 
All peoples, even the poorly civilized 
recognize that children should be 
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given care and nurture for many 
years, with us from fifteen to twenty 
years. They are not chickens and do 
not become self-supporting in a few 
days after birth. Even the Soviets 
found that divorce at the election of 
either spouse, even coupled with care 
and nurture of children, if any, by 
the State, did not work out for their 
purposes. We need future citizens 
to maintain and promote our cul- 
ture and citizens who are so educated 
that they will achieve higher and 
higher culture and idealism. It is by 
this route we can best achieve happi- 
ness for the greatest number in this 
world as well as in the next. 
PauL O'DONNELL 

Chicago, Illinois 
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® Earl F. Morris, Vice Chairman of 
the Section of Bar Activities, has 
been elected President of the Co- 
lumbus Bar Association succeeding 
Frank C. Dunbar, Jr. Mr. Morris, a 
graduate of the Harvard Law School, 
has held many offices in the Colum- 
bus Bar Association, as well as in 
the Ohio State Bar Association. 

The Columbus Association 
the American Bar Association Award 
of Merit in 1948 and in 1949 won 
Ohio State Bar Association 
Award of Merit. The Association’s 
724 members. have handled 850 Law- 
yer’s Reference Service cases; spon- 
sored 116 noon luncheon meetings; 
presented fifty-three radio programs 
1500 inches, or 
over nine pages, of newspaper pub- 
licity on the Association's activities. 


won 


the 


and received over 


Margaret McNamara is the Execu- 
tive Secretary. 


® In August the American Society 
of Questioned Document Examiners 
held its annual meeting in Denver. 
In connection with the meeting the 
Institute Committee of the Denver 
Bar Association, with the assistance 
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of Judge Orie L. Phillips and Judge 
J. Foster Symes, sponsored a seminar 
scientific 
questioned documents. 


on the examination of 

Four members of the Society gave 
illustrated lectures. They were Al- 
bert D. Osborn, who spoke on “Sci- 
entific Principles of Handwriting 
Identification”; Elbridge W. Stein, 
discussed “Recent Scientific 
Methods: The Use of Special Lights 
and Fluorescence”; Charles C. Scott, 
a lawyer as well as a document 
and author of the book 
Photographic Evidence, who spoke 
on the “Relation Between the Law- 
yer and the Document Expert”; and 
John L. Harris, who spoke on 
“Typewritten Forgeries”. 

Because of the importance of the 
subject to banks and peace officers, 
as well as to lawyers, invitations 
were extended to the Denver banks 
and law enforcement units. 


who 


expert 


—— --“4 -—- — 


® The Committee on Continuing 
Legal Education of the American 
Law Institute and the American 
Bar Association have announced the 
publication of a handbook on The 
Organization and Operation of Con- 
tinuing Legal Education Programs. 
The brochure discusses such ques- 
tions as how to organize a local pro- 
gram, the content of the courses of- 
fered, the form of the instruction, 
the literature available and the use 
of such mediums as wire recordings, 
moving pictures and television. 
Copies of the booklet may be se- 
cured from the Director of the Com- 


mittee, 133 South 36th Street, Phila- 
delphia 4, Pennsylvania, 


® Walter H. Evans, Jr., President of 
the Oregon State Bar, has announced 
the appointment of Lee W. Karr as 
full-time executive secretary of that 
Association. This step forward was 
made possible by the action of the 
1949 legislative assembly, which in- 
creased the state bar dues to twelve 
dollars a year. Mr. Karr attended 
Northwestern University Law School, 
Stanford University and the Uni- 
versity of California. 
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# At the annual Law Week Ban- 
quet at the University of Utah Law 
School, Frank E. Holman, President 
of the American Bar Association, 
delivered an address on “The Amer- 
ican Character”. President Holman 
served as the first dean of the Utah 
Law School. 

Over two hundred Utah lawyers 
and law students were present at 
the banquet. Immediately prior to 
President Holman’s address he and 
Waldemar Q. Van Cott were elected 
honorary members of the Tillman D. 
Johnson Inn of Phi Delta Phi. 


Lf Sawa 
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PHILLIPS 


Harris & Ewing 


® The Eleventh Annual Meeting of 
the Virginia State Bar was held in 
Richmond in June. A feature of the 
meeting was the consideration of the 
proposed rules of procedure drafted 
by the Judicial Council. The meet- 
ing unanimously approved the rules 
as drafted and recommended that 
the Supreme Court of Appeals put 
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them into effect immediately. The 
Committee on Public Information 
recommended that the State Bar 
sponsor a program of institutional 
advertising. 

New officers elected were Presi- 
dent Thomas W. Phillips and Vice 
President Robert T. Barton, Jr. 
Russell E. Booker was re-elected Sec- 
cretary by the Council for another 
term of office. 

President of the Virginia State 
Bar Association, David Nelson Sut- 
ton, presented to Frank Talbott, Jr., 
the retiring President, a gavel in- 
scribed as follows: ‘Presented to 
Virginia State Bar by its original 
sponsor The Virginia State Bar As- 
sociation.” 


Albert E. 
JENNER, JR. 





® The Seventy-Third Annual Meet- 
ing of the Illinois State Bar Associa- 
tion was held in June at Rockford. 
Albert E. Jenner, Jr., was elected 
President, Mr. Jenner is a member 
of the House of Delegates of the 
(American Bar Association and has 
served on many of its committees. 
He has also been a member of the 
Board of Managers of the Chicago 
Bar Association, 1939 re- 
ceived the Chicago and Illinois Jun- 
ior Chamber of Commerce annual 


and in 


awards for “distinguished public 
service”. 
Over five hundred persons at- 


tended the meeting at which the fea- 
tured speakers were Henry W. 
Nichols of New York and Dean Al- 
bert J. Harno of the University of 
Illinois Law School. A highlight of 
the program was a television skit 
presented by William C. Wines and 
professional actors from Chicago. 
B. F. Langworthy, for many years 
Secretary of the Association, was 





made Secretary Emeritus, the first 
time this honor has ever been ac- 
corded by the Association. 





<~———— 


® The annual report of the Com- 
mittee on Association Meetings of 
the Chicago Bar Association pub- 
lished in the July number of the 
Chicago Bar Record should be of 
great interest to officers of local bar 
associations because it outlines a 
system of quarter-annual meetings 
which permits that Association to 
keep abreast of the valuable work 
done by its committees. The system 
resulted from the fact that at no one 
it possible for the 
membership to examine the work of 


meeting was 


sixty committees. The solution was 
found by staggering the tenure, ap- 
pointment and reports of the com- 
mittees. 

Approximately one-fourth of the 
committees are appointed in Septem- 
ber, November, January and April, 
respectively. Four general meetings 
are held at each of which the work 
of one-fourth of the committees is 
Under this system the 
committees have a much better op- 
portunity to make known their ac- 
tivities and the plan has also resulted 
in an increasing attendance at the 
meetings, so that during the past 
year the attendance averaged over 
three hundred. 

The annual meeting at the end of 


discussed. 


the Association year consists of an 
afternoon and evening session. The 
afternoon session is devoted to as- 
sociation matters and the evening 
session consists of an annual dinner 
with an outstanding speaker. The 
speaker this year was Judge Charles 
E. Wyzanski, Jr., who spoke on “The 
Future of the Bar”. The speech is 
one of exceptional interest and has 
been published in 30 Chicago Bar 
Record 343 (June-July, 1949). 





o———— 


®" Two new publications are an- 
nounced by the Committee on Con- 
tinuing Legal Education of the 
American Law Institute, collaborat- 
ing with the American Bar Associa- 
tion. One is a syllabus on “Price and 
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Service Discriminations under the 
Robinson-Patman Act”, written by 
Professor S$. C. Oppenheim, George 
Washington University Law School, 
Washington, D. C. It deals with a 
subject of importance to every law- 
yer with clients whose business 
crosses state lines. It is of use for 
lecture courses and in the library of 
every general practitioner. The price 
is $1.25. A more detailed text on the 
same subject is now being prepared 
by Cyrus Austin, of the New York 
Bar. 

Also off the press is a pamphlet 
entitled “Drafting of Partnership 
Agreements” by John E. Mulder and 
Marlin M. Volz. This discusses the 
law of partnerships, both general 
and limited, and provides simple 
forms and comments on the forms. 
So that it will be useful from state 
to state it is based on the Uniform 
Acts, with caveats for states where 
those acts are not in effect. The price 
is $2.00. All publications of the Com- 
mittee can be procured through the 
Committee on Continuing Legal Ed- 
ucation; 133 South 36th Street, Phila- 
delphia 4, Pennsylvania. Checks 
should be made payable to the 
American Law Institute. 

The Committee has been instru- 
mental in promoting legal institutes 
on the legal problems of small busi- 
nesses for the coming period in many 
places, including the following: 

In Colorado, October 14, in con- 
nection with the annual meeting of 
the State Bar Association; In Okla- 
homa, November 16; in West Vir- 
ginia, September 6. 

Also, a two-day institute will be 
conducted with the cooperation of 
the national committee by the State 
Bar Association of Georgia, on 
December 8 and 9, one day being 
devoted to that subject, and the 
other to estate planning. In both, 
the literature of the Committee will 
be used. An additional feature of the 
program will be a showing of a 
motion picture prepared by the 
Committee of a trial of a negligence 
action under the Federal Rules of 
Civil Procedure. With a local expert 
in charge, this can be readily adapted 
for purposes of discussion by the 
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audience to the rules of procedure 
of the particular state involved. 

Also, institutes in Lancaster, Penn- 
sylvania, will be held during the fall 
and winter, on the legal problems 
of small lifetime and 
testamentary estate planning and 
preparation of federal income tax 
returns. This is a forerunner of a 
statewide organization in Pennsyl- 
vania, where programs 
offered in many sections of the state. 

Similar statewide 
planned for New Jersey, Indiana and 
Florida during the coming months. 
Officials of the committee have been 
meeting with the appropriate people 
in these states for encouraging and 
setting up those statewide programs, 
locally sponsored in various parts of 
each state, with the cooperation of 
the national committee. 


businesses, 


will be 


set-u ps are 
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® The recommendations of the In- 
diana Judicial Council for the non- 
partisan selection of judges was ap- 
proved by The Indiana State Bar 
Association at its Fifty-Third An- 
nual Meeting held at Richmond, In- 
diana, in July. The recommenda- 
tions closely followed the American 
Bar Association plan for the selec- 
tion of judges. 

A comprehensive report on pub- 
lic relations was submitted at the 
meeting by Richard P. Tinkham, 
Chairman of the Public Relations 
Committee. The report embodied 
the results of a survey embracing all 
state bar associations and many local 
and district associations and was fol- 
lowed by an address on the subject 
by Fred Eldean.of New York City. 
The report of the committee has 
been forwarded to all state, local and 
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district bar associations with which 
the committee has been in contact. 

During the year the Association 
has conducted legal institutes in a 
majority of the congressional dis- 
the state 
cooperated with the law schools of 
Indiana University and the Univer- 
sity of Notre Dame in the holding of 
extensive institutes at these institu- 


tricts of and has also 


tions. A report of these activities was 
made at the meeting and plans an- 
nounced for further activities during 
the coming year. 

Telford B. Orbison of New 
Albany is the new President of the 
Association, assuming office at the 
Richmond meeting. Richard P. 
Tinkham was designated as Presi- 
dent-Elect and will assume office at 
the Fifty-Fourth Annual Meeting. 
Elected to membership on the Board 
of Managers were Charles G. Bom- 
berger, Roger D. Branigin, George 
Kowalczyk, John M. Harlan and 
Paul G. Davis. 





R. W. 
THOMPSON, JR. 





® The forty-fifth annual meeting of 
the Mississippi State Bar was held in 
June at Biloxi. The theme of this 
meeting was, “The Lawyer in Public 
Life Today”. 

Joseph A. McClain, Jr., General 
Counsel, Wabash Railroad, St. Louis, 
Missouri, was the featured speaker 
at the meeting. 

The following officers were elected: 
R. W. Thompson, Jr., President, 
Gulfport; Gibson B. Witherspoon, 
First Vice President, Meridian; Merle 
F. Palmer, Second Vice President, 
Pascagoula. 





Oy -- 


Jerome F. 
BARNARD 


=" Jerome F. Barnard was elected 
president of the Bar Association of 
the District of the 
Annual Meeting held in July. A 
native of Washington and a graduate 
Law 
School, Mr. Barnard has taken an 


Columbia at 


of Georgetown University 
active part in the city’s business and 
the 
As- 
the 
the 
the 


civic life, being a member of 
Maryland Bar, American Bar 
sociation, a former director of 
Washington Board of Trade, 
Barristers, Lawyers’ Club and 
Legal Study Club. 

The Bar Association of the Dis- 
trict of Columbia now has over 2300 
members, and the accelerated growth 
since the war has necessitated the 
adoption of an enlarged program, 
which includes institutional adver- 
tising and the appointment of a 


lawyer as a_ full-time Executive 
Secretary. In order to serve its 
members better, the Association 


recently moved into larger quarters 
in the Washington Building. 
DeValse Mann, of the 
Alabama and District of Columbia 
Bars, and former Assistant Secretary 
of the National Industrial Traffic 
League, has been named Executive 
Secretary. He is a member of the 
Naval Reserve and served for twenty- 
one months in the Mediterranean 
during World War II. Mr. Mann is 
a graduate of Birmingham-Southern 
College, George Washington Uni- 
versity Law School and a member of 
the American Bar Association, As- 
sociation of Interstate Commerce 
Commission Practitioners, Theta 
Chi Fraternity and was a member of 
the Board of Directors of the Wash- 
ington Junior Chamber of Com- 
merce for five years. 
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Other officers elected were John L. 
Laskey, First Vice President; Edward 
B. Williams, Second Vice President; 
Justin L. Edgerton, Secretary; W. 
Cameron Burton, Treasurer; and, as 
members of the Board of Directors, 
Albert F. Adams, Howard Boyd, F. 
Joseph Donohue, Rees B. Gillespie, 
\lfred Goldstein, John C. Poole, 
Leonard P. Walsh. 


Anthony T. 
DEDDENS 





® The 1949 annual meeting of the 
State Bar of Arizona, held at Tucson, 
was attended by over five hundred 
attorneys and their wives. A seminar 
on pretrial hearings conducted by 
the Committee on Continuing Legal 
Education was held, with lectures 
by United States District Judge 
Peirson M. Hall of Los Angeles and 
Harry J. McClean, President of the 
California State Bar. 

Featured speakers at the regular 
sessions and at the annual banquet 
were President Frank E. Holman, 
Ralph W. Bilby, retiring president 
of the Arizona State Bar, Harry J. 
McClean and W. L. Prosser, Dean of 








the School of Jurisprudence of the 
University of California. 

Reports were made on the prog- 
ress of the Bar in obtaining the 
enlargement of the Arizona Supreme 
Court from three to five Justices, the 
enlargement of the Committee on 
Examinations from three to five 
members, the establishment of the 
Arizona State Bar office in Phoenix 
with a full-time assistant to the 
secretary and the use of the lawyer's 
preferential poll for the selection of 
judicial officers. It is of interest that 
the candidates preferred by the 
lawyer’s poll were in each instance 
the ones who were later elected. 

Anthony T. 
was elected the new President of the 
State Bar. new officers 
were Charles L. Strouss and Clarence 
J. Duncan, Vice Presidents; Ivan 
Robinette, Arthur 
M. Davis, Treasurer. 


Deddens of - Bisbee 


The other 


and 


Secretary; 


Allen 
CROWLEY 


® At the Tenth Annual Meeting of 
the State Bar of Texas Allen Crow- 
ley of Fort Worth was elected pres- 
ident, 





Bar Activities 


The four-day program included 
a Legal Institute on law office man- 
agement, as well as one on the new 
Federal Judicial Code, conducted by 
Judge Herbert F. Goodrich, and a 
lecture on the Federal Torts Claims 
Act by Preston Shirley. Speakers at 
the meeting included President 
Frank E. Holman, Gen. Thomas H. 
Green, Chief Justice John E. Hick- 


man, Harrison - Tweed and , Sn 
Hartley Shawcross, 

aeteree 
#" The Pennsylvania Bar Associa- 


tion has now reached a membership 
approximating 5000 lawyers; 478 
new members were secured this year. 
These facts were reported to the As- 
sociation at its annual meeting by 
Dr. M. Louise Rutherford, Chair- 
man of the Admissions Committee. 
The annual meeting voted to rec- 
ommend to the Procedural Rules 
Committee of the Supreme Court of 
Pennsylvania the adoption of the 
Federal Rules on Discovery and Dep- 
The Association has also 
approved a plan for the selection of 


ositions. 


judges based upon the American Bar 
Association plan and will conduct 
an intensive campaign to secure sup- 
port for the plan. The Association 
will devote next year to the study 
of the question of whether there 
should be a complete revision of the 
state constitution. 

Eugene D. Siegrist was the retir- 
ing President and John Mcl. Smith 
is the newly-elected President. 
Charles F. C. Arensburg was elected 
Vice President, A. Carson Simpson, 
Secretary, and Mrs. Barbara Lutz, 
Executive Secretary. 


The sum of the pragmatic experience of classical civili- 

zation is the LAW. 

—Norman J. DeWitt, Professor of 
Classics at Washington University, 


St. Louis, Missouri. 
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Professional Ethics Opinion 


(Continued from page 837) 


OPINION 280 
(June 18, 1949) 


CONDUCT OF A LAWYER BEFORE 
THE COURT—The conduct of a law- 
yer before the court should be 
characterized by candor and fairness. 
He is an officer of the court and it is 
his duty to aid the court in the due 
administration of justice. He should 
disclose to the court any decisions 
adverse to his position, of which op- 
posing counsel is apparently ignorant, 
and which the court should obviously 
consider in deciding the case. 


® A member of the Association has asked 
the Committee to reconsider and clarify 
the Committee's Opinion 146. 


CANONS 1, 5, 15, 22 
OPINION 146 
® The Committee's Opinion was stated 
by MR. DRINKER, Messrs. Brand, Jackson, 
Jones, Miller, White & Wuerthner con- 
curring. 


® Opinion 146, rendered July 17, 
1935, was in response to a question 
by a member of the Association as 
follows: 

Is it the duty of a lawyer appearing 
in a pending case to advise the court 
of decisions adverse to his client’s 
contentions that are known to him 
and unknown to his adversary? 

146, stated by Judge 
Phillips and concurred in by the 
other members of the Committee, 
was as follows: 


Opinion 


A lawyer is an officer of the court. 
(Ex parte Garland, 4 Wall 333, 378; 
People v. Gorman, 346 Ill. 432; 
Bowles v. United States, C.A. 4th, 50 
F. (2d) 848. His obligation to the 
public is no less significant than his 
obligation to his client. In Re Ber- 
geron, 220 Mass. 472. His oath binds 
him to the hignest fidetity to the 
court as well as to his client. In Re 
Bergeron, supra. It is his duty to aid 
the court in the due administration 
of justice. Dodge v. State, 140 Ind. 
284; People v. Gorman, supra; United 


States v. Frank, 53 F. (2d) 128. 


The conduct of the lawyer before 
the court and with other lawyers 
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should be characterized by candor and 
fairness. Canon 22. 


We are of the opinion that this 
Canon requires the lawyer to disclose 
such decisions to the court. He may, 
of course, after doing so, challenge 
the soundness of the decisions or 
present reasons which he believes 
would warrant the court in not fol- 
lowing them in the pending case. 

It will be noted that in the last 
paragraph the Committee refers to 
the right of the lawyer to “challenge 
the soundness of the decisions or 
present reasons which he _ believes 
would warrant the court in 
following them in the pending case,” 
but does not refer to his right to 
“distinguish” them, thus indicating 
that the Committee had in 
only decisions which were directly 
adverse. 

In the brief summary in the 1947 
edition of the Committee’s decisions 
(page 17), Opinion 146 was thus 
summarized: 


not 


mind 


Opinion 146—A lawyer should dis- 
close to the court a decision directly 
adverse to his client’s cause that is 
unknown to his adversary. 

The lawyer, though an officer of 
the court and charged with the duty 
of “candor and fairness”, is not an 
umpire, but an advocate. He is 
under no duty to refrain from mak- 
ing every proper argument in sup- 
port of any legal point because he 
is not convinced of its inherent 
soundness. Nor is he under any 
obligation to suggest arguments 
against his position. His personal 
belief in the soundness of his cause 
or of the authorities supporting it, 
is irrelevant. See Canons 5 and 15. 

We would not confine the Opinion 
to “controlling 
those decisive of the pending case— 
but, in accordance with the tests 
hereafter suggested, would apply it 
to a decision directly adverse to any 
proposition of law on which the 
lawyer expressly relies, which would 
reasonably be considered important 


authorities’ —?.e., 


by the judge sitting on the case. 

Of course, if the court should ask 
if there are any adverse decisions, 
the lawyer should make such frank 
disclosure as the question seems to 
warrant. Close cases can obviously 
be suggested, particularly in the case 
of decisions from other states where 
there is no local case in point.! A 
case of doubt should obviously be 
resolved in favor of the disclosure, 
or by a statement disclaiming the 
discussion of all conflicting decisions. 

Canon 22 should be interpreted 
sensibly, to preclude the obvious 
impropriety at which the Canon is 
aimed. In a case involving a right 
angle collision or a vested or con- 
tingent remainder, there would seem 
to be no necessity whatever of citing 
even all the relevant decisions in the 
jurisdiction, much less those from 
other states or by inferior courts. 
Where the question is a new or 
novel one, such as the constitutional- 
ity or construction of a statute, on 
which there is a dearth of authority, 
the lawyer’s duty may be broader. 
The test in every case should be, is 
the decision which opposing counsel 
has overlooked one which the court 
should clearly consider in deciding 
the case? Would a reasonable judge 
properly feel that a lawyer who 
advanced, as the law, a proposition 
adverse to the undisclosed decision, 
was lacking in candor and fairness 
to him? Might the judge consider 
himself misled by an implied repre- 
sentation that the lawyer knew of no 
adverse authority? 

Judge Phillips, who wrote Opin- 
ion 146, has authorized the present 
Committee to state that he concurs 
in the foregoing. 





1. See Glebe Company v. Trustees, 37 T.L.R. 
436 (1921 A.C. 66) where the dicta of Lord 
Birkenhead are very broad. Also 15 Law 
Quarterly Rev. 259, 273-275; 69 Albany L. J. 
300, 303; ‘‘The Seven Lamps of Advocacy"’ by 
Edward A. Parry (1923) pages 19-20, ‘‘The 
Advocate’’ (Cecil Walsh) (2d Ed.) page 100. 
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(Continued from page 805) 


or paternalistic type of government. 
From what is being said by many of 
our reformers today, one would 
think that the founders of the 
Republic were so ignorant that they 
did not understand the supposedly 
new and noble principle of govern- 
ment which makes man a ward of 
the state, dependent upon the state 
lor his social and economic well- 
being. Our forefathers understood 
all this thoroughly, and they knew 
and understood from experience the 
effect of centralized and bureaucratic 
controls. To prove this one only has 
to read the specification of wrongs 
in the Declaration of Independence. 

They knew that when government 
plans for its citizens and gets too 
close to the citizens in its supervision 
it violates and then destroys their 
freedom, and so by a constitutional 
and representative form of govern- 
ment they intended to say to the 
government itself, “You keep aloof 
from the affairs of the individual, 
you make such laws as will referee 
the game fairly, you punish when 
some rule of fair play is violated, but 
within this framework of providing 
fair rules and enforcing fair rules, 
the citizens as individuals are to be 
left free to work, to live and to com- 
pete, each according to his talents 
and deserts.” 


New Concept of Government 

Is Purely Materialistic 

Moreover, the new concept of gov- 
ernment in this country is purely 
materialistic. Its sponsors seem to 
think it is idealistic, but in spite of 
the noble phrases under which it 
has been sold such as social justice, 
planned economy, humanitarianism, 
etc., the whole program may be 
characterized as materialistic in the 
sense that it stems from policies of 
vote-getting and expediency and has 
for its object material comforts 
rather than the preservation of 
political and moral standards and 
ideals. As a matter of fact, long before 
the era of welfare government in this 
country, Americans had already at- 
tained the highest standard of 
material living in the world, the 





highest wages, the best working con- 
ditions and the most leisure. They 
had achieved this by their own 
efforts and not as a grant from a 
“welfare state”. Now we are beset 
by pressure groups out to get more 
and more social and economic 
benefits without work. The pressure 
groups have little interest in the 
philosophy of sound government 
and the rest of us have become 
apathetic. One foreign observer 
recently stated that Americans have 
the best food, the best houses, the 
best plumbing fixtures, and the best 
automobiles and the best soap, but 
that they are no longer concerned 
with the philosophy of religion or 
the philosophy of government. 


Spurious concepts of social and 
economic equality have distorted 
our thinking and have distorted the 
common sense and the common 
honesty of men. Man everywhere is 
becoming a ward of the state and a 
pawn of the politicians. By social 
and economic benefits, by attempt- 
ing to establish equality in cases 
where equality does not in fact 
exist, by imposing equality through 
government fiat and hence destroy- 
ing the incentive for individual 
enterprise and the urge to better 
one’s own condition, government 
now actually prevents individual 
progress as it did in Massachusetts 
Colony before Governor Bradford 
ordered it abandoned. 


The over-all trend today and the 
basic error is to view life and all 
man’s activities and relationships in 
terms of mere economic or material 
values—and to make economics and 
the supposed economic well-being 
of man the criterion of all action, 
personal as well as governmental. 
This basic trend will not be halted 
by viewing the matter as a clash 
between rival economic points of 
view. The present confusion in 
public and private thinking cannot 
be clarified nor resolved except by 
a recognition of the fact that the 
problem is basically not one of 
economics at all, but one of the 
philosophy of government and of 
morals. 


Must America Succumb to Statism? 


Planners Must Regiment 

To Achieve Ends 

The form of government and the 
morals of a people in the last analysis 
control the kind of economics 
operating among the citizens. The 
new economic planners have made 
us believe the reverse, that economics 
should shape the form of govern- 
ment and the morals of a people. 
These planners know full well that 
they could not possibly impose a 
planned economy or the morals of 
expediency merely by talk and per- 
suasion. They must first exercise 
over the people political and gov- 
ernmental control. They must regi- 
ment us politically in order to 
regiment us economically. The prob- 
lem, therefore, basically is—what 
kind of government do the Ameri- 
can people really want—do we want 
a republic, a constitutional and rep- 
resentative commonwealth, a _ so- 
ciety of free men and a free economy 
—a return to thrift and common hon- 
esty, or do we prefer the regimenta- 
tion of some form of statism? 

We are definitely at the cross- 
roads. Make no mistake about that. 
The trends involved and the trends 
now operating raise the basic issue 
of the form of government under 
which we and our posterity are to 
live. In time of war our citizenry has 
rallied magnificently to the pro- 
tection of our freedoms as against 
foreign foes, but we can lose our 
freedoms, and have lost some of 
them, by inattention and by giving 
more concern to temporary and 
materialistic considerations than to 
the long-range public good. There 
have been and will continue to be 
those among us who have only a 
negative or casual attitude, or at 
least only a nonaffirmative attitude, 
toward their duties as citizens. We 
need to remember and to repeat over 
and over again to ourselves the words 
of Thomas Paine, “Those who ex- 
pect to reap the blessings of freedom 
must undergo the fatigues of sup- 
porting it.” 

Do not suppose for a moment that 
the collectivist trends in operation 
today will leave the legal profession 
untouched. The medical profession 
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Must America Succumb to Statism? 


has already been socialized in Eng- 
land and other professions may be 
socialized or nationalized—there and 
here. In some countries of Europe 
repressive regulations have already 
been promulgated for the legal pro- 
fession. One of these regulations 
boldly states: “The lawyers’ point of 
view must be changed. In the past 
your first duty was to protect your 
client. Now you must have as your 
first aim the protection of the State 
and compliance with its decrees. 
clients is a 


Protection of your 


secondary consideration.” 

Many citizens who are devoted to 
the American constitutional system 
of government—and these still con- 
stitute a majority of the American 
people—are too tolerant of the views 
and activities of those who attack 
and undermine our institutions. 
Tolerance ceases to be a virtue in a 
time of crisis. History may record 
that the American people succumbed 
to statism due to their tolerance and 
Take, the 
menace of communism. Why does it 
continue to be a primary threat? 
Certainly the communists are in the 
minority, but history discloses that 
an active, energetic, persistent, in- 


apathy. for example, 


filtrating minority can undermine 
and weaken and eventually control 
a large but apathetic majority. Dur- 
the last year the tolerant 
naiveness of many of our citizens, 
including lawyers, has amazed me. 
That known 
filtrated our colleges and univer- 
sities, there is no doubt. When on 
the year I 
mentioned the names of two com- 


ing 


communists have in- 


one occasion during 
munist professors at a leading college 
and asked a lawyer who was a trustee 
of that college why they were 
allowed to remain, he shrugged his 
shoulders and said, “Well, you know 
we must be tolerant of differences of 
opinion.” A prominent lawyer in 
New York City justified the employ- 
ment of a few communists in colleges 
and universities on the same ground. 
The president of a New England 
college in a public address stated 
that “the book of human knowledge 
must be kept wide open and since 
communism is a part of human 
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knowledge it is proper at a liberal 
college for the students to be ex- 
posed to this philosophy of govern- 
ment and to have a professor or two 
who can teach it.”” Another type of 
tolerant naiveness is exemplified in 
the so-called liberal attitude on the 
part of officials of colleges and uni- 
versities, bar associations and service 
clubs in inviting persons who con- 
fessedly do not believe in our form 
of government to address these insti- 
tutions and groups. Why a person 
committed to the doctrines of statism 
should be given a platform by those 
who believe in the American form 
of government to sell his ideas of 
statism baffles intelligent answer. 

As lawyers, we need to begin to 
meet the attacks against our form of 
government the 
affirmatively and not remain merely 


and constitution 
negative or casual. To protect our 
great heritage both as individuals 
and as a nation we must take the 
time and effort to be active and 
affirmative in our citizenship. That 
we do so is more important by far 
than that we get fees or wages or 
even that the people have better 
houses or clothing or even better 
food. We will have none of these and 
little opportunity to get them for 
ourselves and our children if we lose 
the freedoms and the rights we 
enjoy under our Constitution and 
Bill of Rights. 

Among other things, the study of 
American history has been so far 
ignored in our public schools for the 
last twenty years that it has become 
necessary for the legislatures in 
various states to pass acts compelling 
school authorities to teach American 
history. Such an act was passed in the 
State of Missouri two years ago 
and similar legislation has been 
necessary in other states. The 
“welfare state” and many other so- 
called new concepts—even the con- 
cept taught in certain law schools— 
that the courts should be instru- 
mentalities of social and economic 
policy rather than courts of law—all 
stem from the lack of adequate 
teaching of American history in our 
schools and colleges. 

If there is any justification for our 


SRPSKI 


enormous outlay of public funds for 
public education it is that our 
schools, colleges and universities 
shall as their first purpose train men 
and women for citizenship and give} 
them a knowledge and appreciation j 
of their own form of government 
and inspire in them an abiding 
loyalty to their own country that 
neither communism nor any other 
foreign “ism” can undermine. 


eae 


elias NER 


The Christian religion grew and f 
developed and has been sustained by 
the constant reading of its sacred 


_ book, the Bible. In order to preserve f 


our freedoms, it is necessary that 
similar attention be given to Ameri- 
can history, especially American 
constitutional history, and that each 
generation ve taught to read and 
reread and to understand it,—with f 
such an understanding that it will 
be as difficult for communism or 
the welfare state or any other alien 
ideology to supplant the American 
concept of government as it would 
be for Paganism to supplant Chris- 
tianity in the minds and hearts of 
Christians. 
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During my year of office I have f 
traveled and spoken in thirty-two f 
states not only to bar associations 
but to service clubs and other citizen 
groups. My contacts have not been 
confined merely to speaking at 
meetings. In most instances I have | 
remained in a particular city for 
one or two days and have had many 
private conversations with lawyers 
and others. If any of you ask there- 
fore why I should devote my annual 
address as President to the subject 
of “statism” my answer is that its 
dangers are everywhere being dis 
cussed and pondered. As I said 
earlier in this address, the lawyers 
of the country and the legal profes- 
sion are not immune from these 
dangers. It is more important for us 
to become articulate and to do some- 
thing about it than it is that we get 
better fees and more important for 
the people than that they have better } 
houses or clothing, or education, or 
even better food, for in the words | 
of Somerset Maugham, 





If a nation values anything more | 
than freedom it will lose its freedom; 
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and if it is comfort or money that it 
values more, it will lose that too. 

If anyone should ask what can we 
do about it, my answer is that the 
lawyers of America can do a great 
deal about it. It requires no new 
organization and no new political 
party. It only requires that each 
lawyer in this country who believes 
in the American system of govern- 
ment speak and act in every relation- 
ship in accordance with his honest 
belief. At the beginning of my term 
of office, on the front page of the 
JouRNAL I set forth what to me 
seemed the obligation and creed of 
our profession. I set it forth again 
on my President’s Page of the August 
JOURNAL: — 

We of this profession are sworn to 
uphold the Constitution and laws of 
our country, its form of government, 
and the institutions and _ liberties 
which have made our nation great 
and our people free. We are pledged 
to a federal republic, to the constitu- 
tional separation of the powers of 
government, to the rights and duties 
of States and localities, to resistance 


The Middle of the Road 


(Continued from page 812) 


the specious promises of the ex- 
treme right and the left may make 
themselves heard. The truth can be 
lost if the peddlers of lies go un- 
challenged. To defeat them in their 
campaign of falsehood, we must first 
destroy their stock in trade—the 
shibboleth of an irreconcilable dif- 
ference between those who manage 
and those who operate. 


There Is No Proletariat 

in the United States 

Marx appealed to the self-pity, the 
justifiable resentments of the prole- 
tariat in the Europe of his day. He 
could not imagine a great nation 
in which there is no proletariat, in 
which labor is the middle class that 
he so much despised and hated. He 
could not foresee that millions of 
plain people would in two world 


to encroachments by any one depart- 
ment of government upon any other, 
to the defense of individual rights 
against arbitrary powers and against 
bureaucratic centralizations which 
break down the impartial rule of law 
and substitute uncontrolled official 
discretions. 


No one questions that this is our 
creed. 


During the year I have had letters 
from a variety of persons disagreeing 
with my position on other matters, 
but I have not had a single letter 
even suggesting that the foregoing 
pronouncement does not fairly 
epitomize the obligation and creed 
of our profession. In traveling about 
the country and talking to and with 
lawyers I have found, regardless of 
party affiliations, an almost universal 
loyalty to the principles of American 
constitutional government and an 
outspoken opposition to all forms 
of statism. These lawyers are in posts 
of influence in every phase of activity 
in this country. If in these various 
members of 


posts—as governing 


wars, stake all they possessed in de- 
fense of ideas and ideals that were 
hardly more than shadowy dreams 
to most Europeans of a century ago. 
He could not imagine that one day 
the grave of an unidentified soldier 
would become a symbol of our 
dedication to political, economic and 
social freedom. 

American workingmen are prin- 
ciples in the three-member team of 
capital, management, labor. Never 
have they regarded themselves as a 
servile class that could attain free- 
dom only through destruction of the 
industrial economy. With only rare 
exceptions, they have striven within 
the framework of our laws and tradi- 
tion to improve their lot through 
increased production that profited 
all Americans. 

To the achievements of organized 
labor, my four brothers and I can 
testify, remembering the eighty-four 


Must America Succumb to Statism? 


boards of colleges and universities, 
as members of local school boards, 
as members of Chambers of Com- 
merce and service groups, as officers 
and advisers to corporations and 
labor unions, as members of both 
Houses of Congress and of state 
legislatures and of various legisla- 
tive committees thereof, yes, even as 
members of the judiciary,—we could 
forget about party labels, refuse to 
be moved by arguments based on 
expediency, put the long range good 
of our country and its people above 
personal ambition, we could actually 
work the miracle of restoring the 
Constitution and its guarantees of 
liberty and property and preserve 
the rights of the people and the 
rights of the states against central- 
ized powers. History would then be 
able to record that the good sense 
and courage of the American people 
under the leadership of a courageous 
Bar had withstood and defeated stat- 
ism at a time when nearly all the 
rest of the world had succumbed 
to it. 


hour week and skimpy wages of our 
youth. But we likewise remember 
with gratitude the opportunities 
presented to us by the American 
environment—opportunities so rich, 
so profuse that we scarcely were 
aware that the circumstances in 
which we lived could be classed only 
as meager. Among these oppor- 
tunities was and is that of education. 


Education Has Prevented 

Growth of Inherited Caste 
By promoting literacy and under- 
standing, our schools have made it 
impossible for a specially privileged 
leisure class to prey on those who 
work. By opening the sciences and 
professions to all our people, our 
colleges and universities have de- 
stroyed the curse of inherited caste 
and made our society the most fluid 
yet attained by man. Though the 
time has not yet arrived when all 
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The Middle of the Road 


men will, as a matter of course, begin 
their careers in the lowest positions, 
and from there go upward in accord- 
ance with their individual value to 
society, yet this opportunity today 
spreads itself before every intelligent, 
educated and energetic workingman 
of America. 
The great 
teachers daily increases our under- 
standing and appreciation of de- 
Even 
the divisions and cleavages that still 
exist—the unfinished business. still 
before us—are increasingly bridged 


body of American 


mocracy in economic action. 


in our classrooms. Each year edu- 
cation does a little more to promote 
the efficiency of our system and 
therefore the opportunities, security 
and prosperity of our people. My 
experience as President of Columbia 
University has fortified my convic- 
tion that in the welfare of our 
teachers, of our whole educational 
fabric, we find the welfare of future 
America. 

You of the legal profession can 
likewise be effective in eradicating 
false, though sometimes persuasive, 
propaganda the day-to-day 
relations of labor and management. 
You constitute a unique body of 
agents and umpires whose counsel is 
needed—and sometimes heeded—by 
members of our industrial team. 


from 


Lawyers Can Promote Peace 

Between Labor and Management 
You realize that the interests of labor 
and management in most situations 
are identical. Differences are cen- 
tered almost exclusively in the 
annual bargaining conferences. But 


even here the true differences are 
more apparent than they are real. 
Intelligent management certainly 
recognizes the need for maximum 
income to workers, consistent with 
reasonable return on 
With equal clarity, labor cannot fail 
to recognize the need for increasing 
amounts of risk capital to provide 
jobs for our constantly growing 
population. And—make no mistake 
about it—no group in our country 
is more firmly dedicated to the re- 
tention and development of our 
system of private enterprise than is 
American labor. 


investment. 


The vast majority of Americans, 
moreover, respects your historic réle 
in the development of our American 
way of life and your unique position 
in relation to its continued progress. 
For one thing—if you set yourselves 
to do the job—you can clean out the 
ambush of catchwords, tags and 
labels in which the plain citizen, 
including the old soldier, is trapped 
time he _ considers 
problems. How can we appraise a 
proposal if the terms hurled at our 


every today’s 


ears can mean anything or nothing, 
and -change their significance with 
the inflection of the voice? “Welfare 
state,” “‘national socialism,” 
ical,” “liberal,” “ 
actionary” and a regiment of others 
—these terms in today’s usage, are 
generally compounds of confusion 
and prejudice. If our attitudes are 


“rad- 


conservative,” “‘re- 


muddled, our language is often to 
blame. A good tonic for clear think- 
ing is a dose of 
definition. 


precise, legal 


Key to Well-Being of All 
Is Increased Productivity 
Above all, we need more economic 
understanding and working arrange- 
ments that will bind labor and 
management, in every productive 
enterprise, into a far tighter volun- 
tary cooperative unit than we now 
have. The purpose of this unity will 
be—without subordination of one 
group to the other—the increased 
productivity that alone can better 
the position of labor, of manage- 
ment, of all America. No arbitrary 
or imposed device will work. Bureau- 
cratic plans, enforced on both par- 
ties by government, pave the road 
to despotism. Laws that needlessly 
impose stifling controls and inflex- 
ible rules beyond the codes necessary 
to fair play may be necessary in a 
dictatorship but in a democracy, 
they are futile at the best and the 
cause of rebellion at the worst. 

You, however, using your recog- 
nized position as guardians of the 
law and counsel te both parties in 
dispute, can work out voluntary 
solutions in our industrial problems 
—that now sometimes appear to be 
no better than in a state of armed 
truce, punctuated by outbreaks of 
industrial warfare. Such a condition 
is a criminal absurdity, since the 
participants possess a common stake 
in the prosperity of industry. More- 
over, they possess common political 
concepts, common social purposes, 
common economic attitudes and, 
above all, identical aspirations for 
themselves, their families, their 
country. 

They are Americans—all. 


y ve lawyer’s mind functions in human relationships. He cannot with 
equanimity be isolated from his fellows as can the pure philosopher. To 
the philosopher, thought and theories are themselves sufficient; to the lawyer 
and statesman they are arid without vital application in the affairs of men. 
Cicero’s heartstrings were no Aeolian harp to be played by the lonely wind— 
they were attuned to the grand Roman symphony and harmonized only 
with its human counterpoint. 
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—Robert N. Wilkin, Eternal Lawyer— 
A Legal Biography of Cicero, page 126 
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(Continued from page 816) 
examine the witnesses and interro- 
gate the accused. 

The Soviet finally acceded, in gen- 
eral, to common-law methods of trial, 
saying that it was contrary to their 
procedural legislation, but was more 
widely known because it was used 
in the English-speaking countries. 


Solution Adopted for Problem 
of Testimony of Accused 


Another conflict between Conti- 
nental and common-law practice 
arose over allowing a defendant to 
testify under oath in his own behalf. 
Soviet, like Continental law gener- 
ally, does not permit him to do so. 
At one time this was the rule at com- 
mon law also and it still prevails in 
at least one of our states. Conti- 
nental and Soviet practice, however, 
gives the accused what is regarded as 
an equivalent. At the end of all pro- 
ceedings except judgment, he is en- 
titled to make an unsworn statement 
in which he may deny guilt, plead 
for mercy, attack the prosecution, or 
advance any arguments he chooses, 
and it does not subject him to cross- 
examination. We felt that English- 
speaking countries would not regard 
a procedure as fair which refused 
defendants the right to testify. Our 
Continental associates felt that no 
process which denied the defendant 
his traditional final statement would 
be regarded as fair in France, Ger- 
many or the Soviet Union. Our 
solution was to allow the Germans 
both privileges, and nearly all of the 
defendants testified for themselves 
under oath, subject to cross-examina- 
tion, and also made final statements. 


The rules of evidence that should 
govern the tribunal might have 
caused serious disagreement if we 
had insisted on our own. Conti- 
nental lawyers regard our common- 
law rules of evidence with abhor- 


rence. Since they were evolved in 


response to the peculiarities of trial 
by jury, we saw no reason to urge 
their use in an international trial 
before professional judges. They 
have not generally been followed by 
international tribunals. We settled, 


therefore, upon one simple rule: 
that the tribunal “shall admit any 
evidence which it deems to have pro- 
bative value”. While this vested con- 
siderable discretion in the tribunal, 
it had the merit of making admis- 
sion of evidence turn on the value of 
what was proferred rather than upon 
compliance with some formal rule 
of evidence. 

This compromise criminal pro- 
cedure which we adopted was put to 
a hard test by experience. The trial 
extended through more than 400 ses- 
sions of court, covering ten months. 
Prosecutors for the four nations 
called thirty-three witnesses and put 
in evidence over 4000 documents. In 
addition to the defendants them- 
selves sixty-one witnesses testified in 
their behalf, 143 more gave evidence 
for them by written answers to in- 
terrogatories, and they offered a 
large number of defense documents. 
Yet less time was devoted to disputes 
over procedure and admissibility of 
evidence than would be so consumed 
in a criminal trial of any comparable 
magnitude in the United States. It 
was the demonstrated success of our 
procedure which led Dr. Ehard, 
while voicing German criticism of 
the legal basis of the trial, to declare 
that, “From a technical point of 
view, the trial was an important 
accomplishment.” 

Counsel representing all of the 
governments associated in the prose- 
cution, as well as the judges, spared 
no effort to assure the fundamental 
integrity of the process. The charter 
allowed each defendant counsel of 
his choice, and if he had none, a 
German advocate was appointed for 
him by the tribunal. Defense coun- 
sel included leaders of the practicing 
and academic profession in Germany. 
Many were Nazis, but defendants 
were permitted to have their cases 
presented by sympathetic advocates. 
All such counsel were paid, fed and 
housed by Military Government. 
They were furnished office space, 
stenographers and supplies. Copies 
of documents presented as a part of 
the prosecution’s case were given to 
them at least twenty-four hours in 
advance of presentation in court. 
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They were given access to captured 
documents that were not used by the 
prosecution. They were allowed, so 
far as physical conditions permitted, 
to have the deposition or presence 
at the trial of any witness they could 
convince the tribunal had informa- 
tion relevant to their defense. How 
far they were allowed to go will ap- 
pear from the record showing de- 
positions from Nimitz, an admiral of 
the United States Navy, and Halifax, 
former Foreign Secretary of Great 
Britain. We sent airplanes to Swe- 
den and to Switzerland to bring de- 
fense witnesses from neutral terri- 
tory to testify. A transcript of pro- 
ceedings, in his own language, was 
furnished daily to each counsel. The 
prosecution made its case in three 
months, while the defendants offered 
evidence for nearly five months. Our 
closing speeches occupied three days, 
while defendants used twenty days to 
complete their argument. The trial 
record will stand the most severe 
scrutiny of history, for we knew that 
as we judged, so would the future 
judge us. 


Why Judges Were Not Chosen 
from Neutral Countries 


In prescribing the structure of the 
tribunal we had to consider whether 
to draw the judges from the prose- 
cuting countries or to attempt to en- 
list some or all of them from neutral 
nations. The scope of the war, how- 
ever, left few neutrals, and formal 
neutrality of a government did not 
mean disinterestedness on the part 
of all its citizens. There was no 
escape from selection of the judges 
by the victorious powers and it seems 
naive to believe that they would have 
chosen more dispassionate or just 
jurists from other lands than from 
England, France and the United 
States. Those countries which enjoy 
the blessing of an independent judi- 
cial tradition rely upon the indi- 
vidual integrity, detachment and 
learning of the judge to shape his 
decisions rather than upon the source 
of his commission, his nationality or 
his class. In making these defendants 
stand trial before a court of the ag- 
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grieved countries we followed an al- 
most universal criminal law. If an 
offender escapes into jurisdiction of 
an indifferent society, he is extra- 
dited and the fugitive brought back 
to trial in the territory interested in 
his prosecution. In your courts and 
mine, the Government constantly 
litigates before the judges it appoints 
and maintains and it frequently 
meets with defeat. That indeed 
happened at Nuremberg. No men 
did we plead more earnestly to con- 
vict than Schacht and Von Papen, 
both of whom the tribunal ac- 
quitted. Indeed, all but six of the 
defendants were acquitted on one or 
more of the counts. These defendants 
were before judges who, with their 
alternates, attended every session of 
the trial, except one alternate who 
suffered an illness of two or three 
days. Their undivided attention to 
the evidence, their impartial rulings 
and judicial bearing and _ their 
dispassionate and_ discriminating 
written judgment won for the tri- 
bunal the commendation of all dis- 
interested observers. It set a high 
standard of judicial conduct for all 
future international tribunals. 

However, participation of a Soviet 
judge is a grievance much exploited 
by Germans. It is urged that since 
the Soviet Union joined with Hitler 
in the aggression against Poland, it 
was an accomplice and should not 
have had a seat in judgment. Regard- 
less of the merits I do not doubt 
that German pride and nationalism 
found judgment by Russians espe- 
cially objectionable and that it will 
always injure the repute of the trial 
with the German people. But I think 
the grievance is more symbolic than 
substantial. 

The charter provided that convic- 
tions and sentences should require 
affirmative votes of at least three 
members of the tribunal. Hence a 
Soviet vote to convict or sentence 
could be effective only if two, con- 
stituting a majority of the remain- 
ing three judges, concurred, so the 
same result would be reached as if 
the Soviet seat had been left vacant. 
No defendant, therefore, was found 
guilty or punished because of Soviet 
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participation. At all events, it was 
hardly to be expected that, within 
two months of the German surrender 
we would refuse the Soviet a seat on 
the Bench and thus initiate a break 
in an alliance that had just won the 
war. Perhaps it would have been 
better for Germany and the rest ef 
the world if other efforts to retain 
Soviet cooperation had been as suc- 
cessful as ours. 


But however one looks at the 
propriety of Soviet participation, a 
righteous judgment is not impeached 
by the unworthiness of a judge, just 
as our clerical brethren hold that the 
effectiveness of the Sacraments is not 
diminished even when they be 
“ministered by evil men”. The ulti- 
mate question with which history 
will be concerned is whether the end 
of this process was a right judgment. 


Validity of Judgment 
Rests upon Record 


No one can intelligently decide 
whether the legal foundation for this 
judgment is valid, so that it amounts 
to a judicial conviction and not a 
mere political condemnation, with- 
out consideration of the record on 
which it is based. The judgment, 
unlike the wartime accusations, rests 
on proved facts. Of course I can not 
adequately review these, but neither 
can I adequately discuss the law 
until we know just what kind of acts 
our opponents say are beyond the 
law and which we say the law may 
punish. 

At about the time that Mr. Roose- 
velt was elected President of the 
United States, Adolf Hitler engi- 
neered what his partisans aptly 
called “the seizure of power”. The 
Nazi party overthrew the parlia- 
mentary institutions of the Weimar 
Republic and set up a strong dicta- 
torship admittedly as a step towards 
reéstablishing Germany’s predomi- 
nance in Central Europe—by war if 
need be. To this end, two great 
policies were embarked upon: one 
was to prepare for war; the other was 
to crush all internal opposition to 
the regime. 


All constitutional liberties were 


suspended, courts were purged of 
independent judges, special “people's 
courts” of partisans were set up, and 
concentration camps were estab- 
lished for dissenters. Trade unions 
were seized and brought under the 
regime and Jews were excluded from 
all civil rights. Goering testified that 
“If for any cause someone was taken 
into custody for political reasons, 
this could not be reviewed in any 
court”. He gave this summation of 
the ultimate achievement: “So far 
as opposition is concerned in any 
form, the opposition of each indi- 
vidual person was not tolerated 
unless it is a matter of no impor- 
tance.” 

Meanwhile, early as 1935, 
Schacht was secretly appointed to 
prepare the economy for war, and 
within a year Goering, Co-ordinator 
of the Economy, brought the depart- 
ments of government together and 
informed them that “all measures 
are to be considered from the stand- 
point of an assured. waging of war”. 
A gigantic armament program was 
commenced, compulsory military 
service was reéstablished, and a 
military air force and a submarine 
navy were planned superior to any 
in the world. Remilitarized Germany 
tested its strength in several instances 
without encountering opposition 
enough to cause a war. The German 
Army reéntered the Rhineland, an 
Anschluss was forced upon Austria 
and Czechoslovakia was taken over. 
Not satisfied with this, Hitler then 
threw his armed forces against 
Poland, which constituted the ag- 
gression that plunged the world into 
war. It is fortunate that the first 
occasion on which military aggres- 
sion was sought to be punished as 
a crime was also an occasion on 
which the aggression was so clear 
and its proof so indisputable that 
there was no choice except to con- 
vict or to abandon the principle that 
military aggression is a crime. 

In November, 1937, nearly two 
years before the war, Hitler called a 
meeting of his High Command at 
the Reichschancellery in Berlin. The 
captured minutes, kept by Colonel 
Hoszbach, were admitted to be 
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authentic by defendants who at- 


tended the conference. Hitler said, 


It is not a case of conquering people, 


ful space.” 


but of conquering agriculturally use- 
And after reviewing 


| Germany’s needs, he concluded with 


sana 27 


this observation: “The question for 
Germany is where the greatest 
possible conquest could be made at 
the lowest cost.” At this time he only 
disclosed an aim to conquer Czecho- 
slovakia and Austria. He had them 


) both in his possession within about a 


. Pap ee latices ma ml 


| be war.” He 


| left with the 


' year, and without a war. 


These acquisitions did not satisfy 
his ambitions and on May 23, 1939, 
he held another meeting at which 
he announced his intention to 
attack Poland—which attack was 
carried out four months 
Captured minutes, kept by Lieu- 
tenant Colonel Schmundt, record 
Hitler as saying, “There is no ques- 
tion of sparing Poland and we are 
decision to attack 
Poland at the first suitable oppor- 
tunity. We cannot expect a repeti- 
tion of the Czech affair. There will 
anticipated that 
England and France would enter a 
life-and-death struggle that might 


later. 


) last a long time, and ordered prepa- 





rations made accordingly. 

A final meeting was held at Ober- 
salzburg on August 22, 1939, and 
again we captured minutes of 
Hitler’s speech. He announced the 
decision to invade at once, and said: 
“I shall give a propagandist cause 
for starting the war, never mind 
whether it be plausible or not. The 
victor shall not be asked later on 
whether we told the truth or not. In 
starting and making a war, not the 
truth is what matters, but victory.” 
His attitude is shown by his further 
statement: “I am only afraid that at 
the last moment some Schweinehund 
will make a proposal for mediation.” 
Appeals from President Roosevelt, 
from His Holiness the Pope, and 
from Daladier, Prime Minister of 
France, to refrain from war were 
scorned. On the Ist of September, 
the German forces invaded Poland, 
and for the second time in a genera- 
tion a world war was begun. 





Defendants Had Violated 

International Agreements 

The tribunal found that Hitler, 
aided and abetted by certain of the 
defendants on trial, planned and 
waged aggressive wars against twelve 
nations. Invasion of similarly aggres- 
sive character of Denmark and 
Norway, Belgium, Netherlands and 
Luxembourg, Yugoslavia and Greece, 
in rapid succession, followed that of 
Poland, and every one was in viola- 
tion of repeated assurances and 
nonaggression treaties. 1 shall not 
detail the story of the secret and 
undeclared attack in June of 1941 
on the Soviet Union, to whom she 
was then bound by treaties of 
friendship and nonaggression—an 
attack that was pursuant to a plan 
issued by Hitler and initialed by his 
High Command more than six 
months before. Nor shall I recite the 
somewhat tentative plans which were 
considered for the prosecution of a 
war against the United States at a 
later date, or the plotting which ullti- 
mately induced Japan to attack us. 

As the Wehrmacht expanded the 
area of Nazi conquest, the terrors of 
the Nazi regime were spread over 
Europe with increasing efficiency 
and ferocity. We paid no attention 
at Nuremberg to such atrocities as 
were spontaneous outbursts of pas- 
sion. We charged systematic and 
planned organization to subdue 
populations by terror and to get rid 
of races the Nazis disliked and of 
peoples who lived on lands they 
wanted for themselves. 

In announcing to his High Com- 
mand at Obersalzburg the purpose 
of invading Poland, Hitler twice 
commanded a war of cruelty. He 
told his generals, “Our strength is in 
our quickness and brutality. Ghengis 
Khan had millions of women and 
children killed with a gay heart. 
History sees in him only a great state 
builder. . .. Thus, for the time being, 
I have sent to the East only my 
‘Death’s Head Units’ with the order 
to kill without pity or mercy all 
men, women and children of Polish 
race or language. Only in such a 
way will we win the vital space that 
we need.” Again, the notes show him 
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commanding, “Have no pity. Brutal 
attitude.” And, “The aim is the 
elimination of living forces.” 

The two outstanding applications 
of this Hitler policy were the slave 
labor program and persecution of 
the Jews. In all occupied territories, 
compulsory labor service was. insti- 
tuted. A vast labor supply was 
recruited for shipment to labor in 
Germany. Defendant Sauckel, who 
had charge of the program, was 
shown by captured documents to 
have reported, “Out of the five 
million workers who arrived in 
Germany, not even two hundred 
thousand came voluntarily.” The 
largest slaving operation in history, 
this was also one of the most cruel. 
The tribunal summarizes.the recruit- 
ment in occupied countries: “Man- 
hunts took place in the streets, at 


motion picture houses, even at 
churches, and at night in private 
houses. Houses were sometimes 


burnt down and the families taken 
as hostages.” These persons were 
transported under the most inhuman 
conditions and turned over to 
employers for use in agriculture and 
industry. Sauckel’s instructions of 
April 20, 1942, read: “All the men 
must be fed, sheltered and treated in 
such a way as to exploit them to the 
highest possible extent, at the lowest 
conceivable degree of expenditure.” 
It takes little imagination to picture 
how German employers would be- 
have when self-interest was added to 
such official commands. The slaves 
were treated with great cruelty and 
died in vast numbers. The remnants 
of this labor horde constitute “dis- 
placed persons” in Germany today. 

The persecution of the Jews began 
in Germany with discriminatory 
laws and soon descended to pogroms 
organized with police approval, 
burning and demolishing of syn- 
agogues, looting of Jewish businesses, 
violence to Jewish people, and their 
confinement in ghettos. But anti- 
Semitism was a foreign as well as a 
domestic policy. Hitler declared that 
his war would bring about extermi- 
nation of the Jews of Europe. As 
fast as his power spread, Jews were 
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compelled to register and wear the 
yellow star, and were forced into 
ghettos where they were required to 
work on war material. It was in the 
summer of 1941 that plans were 
made for what was called “the final 
solution of the Jewish problem”— 
extermination. A special section of 
the Gestapo was set up under 
Eichmann to carry out this program 
of extinction. Our evidence was 
gruesome, ghoulish and indisputable 
that it was carried out with relentless 
efficiency. I can only indicate its 
character. We captured General 
Stroop’s report of the burning of the 
Warsaw ghetto, in which he reported 
to Berlin that he had cleaned out 
the ghetto “with utter ruthlessness 
and merciless tenacity” and caused 
the death of a proved total of 56,005 
Jews. He said: “Jews usually left 
their hideouts but frequently re- 
mained in the burning buildings and 
jumped out of the windows only 
when the heat became unbearable. 
Then they tried to crawl with 
broken bones across the street into 
buildings which were not afire... . 
Countless numbers of Jews were 
liquidated in sewers and bunkers 
with blasting.” 

We also had captured reports of 
the operators of the gas wagons, 


detailing how they herded the 
people into closed trucks and 
suffocated them with the motor 


exhaust. Extermination squads even 
prepared a map, which fell into our 
hands, of the eastern territories with 
the symbol of a coffin in each 
province on which a figure repre- 
sented the Jews exterminated and 
outside of the coffin another figure 
representing the Jews yet to be 
killed. 

Another phase of the program was 
to gather Jews from all occupied 
Europe in concentration camps, 
where those fit to work were used as 
slaves and those not fit to work were 
destroyed in gas chambers and their 
bodies burned. Hoess, commandant 
of the Auschwitz extermination 
camp, called as a defense witness, 
testified that in his administration 
alone two and a half million persons 
were thus done away with, and he 
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gave lurid and technical details of 
the process. One extermination 
institution kept a death register 
which showed that all inmates died 
of “heart failure”, and that each day 
they invariably died in alphabetical 
order. 

These were not merely sadistic 
deeds of unimportant people. In the 
vaults of the great Reichsbank, the 
central financial institution — of 
Germany, we found stored great 
quantities of gold fillings taken from 
the teeth and rings taken from the 
fingers of concentration camp vic- 
tims, which were turned over to the 
financiers who supplied credit to 
help carry on the program. 

The evidence showed that at least 
six million Jews were killed, of 
which four million were killed in the 
extermination institutions. These 
are the things which caused Hans 
Frank, Nazi Governor-General of 
Poland, to cry out from the witness 
stand: “We have fought against 
Jewry. We have fought against it 
for years. And we have allowed our- 
selves to make utterances and my 
own diary has become a_ witness 
against me in this connection. Utter- 
ances which are terrible. . . . A thou- 
sand years will pass and this guilt of 
Germany will still not be erased.” 


All Defendants 

Admitted Facts 

Such were the courses of conduct 
that the German documents revealed 
and that all defendants admitted had 
occurred. The only issue of fact left 
was the degree of personal respon- 
sibility of those indicted for having 
so written German history in blood. 
The last stand of those implicated 
was not that the evidence failed to 
convict of the acts, but that the law 
had failed to make the acts crimes. 
Admitting that they were moral 
wrongs of the first magnitude, it was 
contended that they fell within that 
realm that the law leaves to the free 
choice of the individual and for 
which he must answer to no forum 
except his own conscience. In short, 
their position was that there are no 
binding standards of conduct for 
states or statesmen that they dis- 


regard at risk of answering to inter- 
national law. If that is so, it is a sad 
conclusion for the world, for it 


reduces the whole body of what we | 


have called international law 
“such stuff as dreams are made on”. 


to § 


If courses of conduct that rise so far | 


beyond injury to mere individuals, 
and destroy the peace of the world 
and subvert civilization itself are not 
international crimes, then law has 


¥ 


terrors only for little men and takes § 


note only of little wrongs. 

To laymen it is incomprehensible 
that lawyers should be in doubt as 
to what law is and how it gets to be 
law. But that fundamental enigma 
is the root of the controversy as to 
the legal validity of the Nuremberg 
trial. That controversy, I think, is 
more interesting than important, 
for no matter what conclusion it 
reaches the result of the Nuremberg 
process, the execution and imprison- 
ment of the Nazis, is valid and legit- 
imate by the very tenets that its 
opponents invoke, Even by conven- 
tional international law it can not 
be denied that. the victors could 
properly impose punishments on the 
vanquished by political decision. 
Certainly what they legally could do 
summarily would not be less valid 
because they paused to hear the 
explanations of the accused and to 
make certain that they punished 
only the right men and for right 
reasons. And, of course, if the oppo- 
nents of the trial could establish that 
there was no law which required 
German statesmen to respect the 
lives and liberties of other peoples, 
it follows that no law compelled the 
Allies to respect the lives or liberties 
of Germans. In this connection, it 
must not be forgotten that the Allies 
had succeeded to the German state’s 
own sovereignty over these defend- 
ants by the unconditional surrender. 
The argument of the defendants 
does not affect the legitimacy of the 
punishment; it only goes to the 
question whether the trial must be 
looked upon as a political and 
military measure incident to victory, 
or as an exercise of judicial power in 
applying a law binding upon victor 
and vanquished alike. 
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if no moral principle is entitled to 
application as law until it is first 
embodied in a text and promulgated 
as a command by some superior effe:- 
tive authority, then it must be ad- 
mitted the world was without such 
a text at the time the acts I have 
No sovereign 
legislative act to which the Germans 
must bow had defined international 


i crimes, fixed penalties and set up 


courts to adjudge them. From the 
premise that nothing is law if not 


5 embraced in a sovereign command, 


it is easy to argue that the Nurem- 
berg trial applied retroactive, or 
ex post facto, law. European lawyers 
generally, and particularly those of 
the school, think the 
command as making the law, and of 


German of 
the law as only the command. And 
with the increasing reliance of all 
society upon the legislative process 
there is a growing tendency 
common-law peoples to think of 
law in terms of a specific sovereign 


of 


enactment. 


Common Law Disproves Point 
That Legislation Is Source of Law 


The fallacy of the idea that law is 
found only in such a source appears 
the fact that crimes were 
punished by courts under our 
common-law philosophy long before 
there were legislatures. The modern 
law of crimes may largely be traced 
to judicial decision of particular 
cases earlier than it appeared in 
statute. While of late years legisla- 
tion is more frequent, in England 
today no statute defines murder or 
fixes its penalty, and the same is true 


from 


| of many crimes. Some states of our 
| Union still recognize common-law 


crimes, and those which do not, have 
which, in the main, only 
declare what before was common 
law. The early English judge was 
confronted with an evil act. He 
dealt with it, unaided by statute, as 
reasonably and justly as he could; 
what he did made a precedent. A 
series of leading cases, each adding 


codes 


} something in response to its partic- 


ular facts, made a body of law. This 
slow and inductive process of de- 


veloping general rules from partic- 
ular decisions is quite opposite that 
of the Continental jurist, who starts 
with the general 
reasons somewhat deductively to the 
specific case. The common-law judge 
is less text-bound. Common law de- 
pends less on what is commanded by 
authority and more on what is indi- 
cated by reason. The judge reaches a 
decision 


command and 


more largely con- 
sideration of the inherent quality 
and natural effect of the act in ques- 
tion. He applies what has sometimes 
been called a natural law that binds 
each 
inherently wrong and injurious to 
others that he must know they will 


be treated as criminal. 


upon 


man to refrain from acts so 


Unless international law is to be 
deprived of this common-law method 
of birth and growth,.and confined 
wholly to progression by authori- 
tarian command, then the judges at 
Nuremberg were fully warranted in 
reaching a judicial judgment of 
criminal guilt. The common-law 
authorship of the tribunal’s judg- 
ment was betrayed by the fact that 
while it does not deny the authority 
of the London charter, it did not 
rest upon it, but explored its ante- 
cedents after the 
method and rested, in part at least, 
upon common-law justifications as 
well as upon the charter. 

Under this philosophy of law, it 
is clear that by 1939 the world had 
come to regard aggressive war as so 
morally wrong and illegal that it 
should be treated as criminal if 
occasion arose. The change in world 
opinion probably dates from Ger- 


common-law 
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Nuremberg in Retrospect 


many’s launching of World War I, 
at which moment Chancellor von 
Bethmann-Hollweg cynically 
telling the Reichstag “this violates 
the rules of international law’, and 
added, ‘““The wrong—I speak openly 
—the wrong that we now do we will 


was 


try to make good again, as soon 
have been 
reached.” Men everywhere saw that 
such 


as our military ends 


civilization could abide 
irresponsible nationalism. When 
that war ended, the Treaty of 
Versailles provided for a_ special 
tribunal to try the former Kaiser 
for offenses not vitally different from 
certain of the crimes defined by the 
London Agreement, a fate from 
which he was saved by sanctuary 
in a country neutral in that war. 
Moreover, that treaty recognized the 
right of the allied power to try 
persons accused of violating the laws 
and customs of war, although the 
Hague Conventions, which forbid 
such conduct, do not expressly name 
such conduct criminal, nor set up 


not 


courts to try such offenses nor fix 
any penalties. 


In 1923 a draft treaty sponsored 
by the League of Nations flatly 
declared that “aggressive war is an 
international crime” and that the 
parties “undertake that no one of 
them will be guilty of its commis- 
sion”. That treaty was not consum- 
mated because of disagreement over 
what would constitute aggression 
rather than because of doubt as to 
the criminality of aggressive war. 
The next year, the so-called Geneva 
Protocol, by unanimous resolution 
of the forty-eight members of the 
League of Nations Assembly, which 
at that time included Italy and 
Japan but not Germany, declared 
that a war of aggression “is an inter- 
national crime”. In 1927 all the 
delegations, which then included 
the German, Italian and Japanese, 
unanimously adopted a declaration 
that “a war of aggression can never 
serve as a means of settling inter- 
national disputes and is in conse- 
quence an international crime.” In 
1928 twenty-one American Repub- 
lics, at the Sixth Pan-American 
Conference, united in a declaration 
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that “war of aggression constitutes 
an international crime against the 
human species”. 

Most important of all, of course, 
was the General Treaty for the 
Renunciation of War of August 28, 
1928, known as the Pact of Paris or 
the Kellogg-Briand Pact, which be- 
came binding on sixty-three nations 
including Germany, Italy and Japan, 
“uniting civilized nations of the 
world in a common renunciation of 
war as an instrument of their 
national policy” and agreeing that 
all disputes or conflicts, of whatever 
nature or origin, shall be solved only 
by pacific means. 

These solemn acts in which states- 
men held out their promises, and in 
which peoples put their hopes, can 
not be brushed aside as mere extrav- 
agant expressions of disapproval of 
war and pious avowals of a will to 
peace. And unless these repeated 
declarations are regarded as legally 
meaningless and the statesmen of 
the world have been lulling people 
into complacency with a gigantic 
hoax, the charter and judgment of 
Nuremberg apply law that respon- 
sible representatives of all nations 
had proclaimed as such before the 
acts prosecuted took place. 


Long-Term Results of Nuremberg 
Cannot Now Be Determined 

We must not forget that we did not 
invoke the outlawry of war as a 
sword to punish acts that were 
otherwise innocent and harmless. On 
the contrary, it was the accused who 
had to establish the lawfulness of 
their belligerency to excuse a course 
of murders, enslavements, arsons and 
violence which, except in war, is 
criminal by every civilized concept. 
They were like pirates or buccaneers 
who are punishable wherever, when- 
ever and by whomever caught unless 
they can show that their acts fall 
within the protection the law always 
has afforded those who commit acts 
of violence in prosecuting war. The 
very least legal consequences that 
follow outlawing wars of aggression 
is to withdraw from one knowingly 
and voluntarily causing or promot- 
ing such aggression the defense of 


Seer: 


lawful warfare. Thus if the treatie 
outlawing this war did not express} 
create a new crime, they took away 
the immunity of war makers fron 
prosecution for old crimes. i 
It is much too early to appraise) 
the influence of Nuremberg. But If) 
would disclaim any expectation thaf 
it alone is enough to prevent futur} 
wars. When stakes are high enough 
and chances of success look good 
enough, I suppose reckless leaders 
may again plunge their people into 
war, just as men still resort to 
murder, notwithstanding the law\f 
penalty. But I do think that we have) 
forever laid to rest in the minds off 
statesmen the vicious assumption} 
that all war must be regarded a 
legal and just, and that while the law 
imposes personal responsibility for f 
starting a street riot, it imposes none 
for inciting and launching a world 
war. 
Dr. Philip Jessup, writing of a 
Modern Law of Nations, has set out 
the two “keystones of a revised inter- 
national legal order’. He describes 
the old idea-of absolute sovereignty 
as “the quicksand upon which the 
foundations of traditional inter. 


national law are built”, and he say 
that “international law, like national 


law, must be directly applicable tof 
the individual”. 

It may, too, be significant of a 
more promising intellectual attitude 
that the new organic law adopted 
by the Germans provides that the 
general rules of international law 
shall take precedence over German 
federal law and shall create rights 
and duties directly for the inhabi- 
tants of German territory. It also 
provides “activities tending to dis 
turb, or undertaken with the inten- 
tion of disturbing, peaceful relations 
between nations, and especially pre: 
paring for aggressive war shall be 
unconstitutional. They shall be 
made subject to punishment”. 

Thus “the old order changeth, 
yielding place to new.” Like much 
legal work ours at Nuremberg has 
far-reaching implications rarely ap- 
parent to laymen and often missed 
by lawyers. Its value to the world will 
depend less on how faithfully it 
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interpreted the past than on how 
accurately it forecasts the future. It 
is possible that strife and suspicion 
will lead to new aggressions and that 
the nations are not yet ready to 
receive and abide by the Nuremberg 
law. But those who gave some of the 
best effort of their lives to this trial 
are sustained by a confidence that in 
place of what might have been mere 
acts of vengeance we wrote a civilized 
legal precedent and one that will lie 
close to the foundations of that body 
of international law that will prevail 
when the world becomes sufficiently 
civilized. 


Judicial Councils 
(Continued from page 820) 


ances were examined. It is needless 
to say that whatever action the 
legislature or the voters take on this 
subject will be wiser, sounder and 
more effective than it would have 
been without the work of the Coun- 
cil. 

It may be said that the work which 
the councils do can be done by the 
legislatures; that is partially true. 
But it is difficult for any legislature, 
meeting annually or biennially, and 
carrying the terrific burden which 
most of them do, to make the neces- 
sary investigations or to acquire the 
knowledge and understanding of the 
problems involved necessary to keep 
the administration of justice abreast 
of the times in this troubled world. 
The “Commission on Administra- 
tion of Justice” in New York, re- 
porting in 1934, found that, between 
1927 and 1931, 614 bills were intro- 
duced into the New York legislature 
to amend the Civil Practice Act, of 
which 84 were passed, and 375 bills 
to amend the Code of Criminal Pro- 
cedure were proposed, 53 of which 
were adopted, a total of 989 bills 
concerned with court procedure, with 
which this legislature was asked to 
deal in four sessions. 

Experience seems to show that, to 
be effective, a council should have 
enough funds to employ an execu- 
tive secretary who can give most or 
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all of his time to its work and to 
secure reasonable facilities for re- 
search. 

The problems of the courts in 
California are not of those of Mas- 
sachusetts, nor are those of Kansas 
the same as those of New York, but 
it can be demonstrated beyond ques- 
tion that in these and other states, 
due to the quiet, unassuming efforts 
of judicial councils, their citizens 
enjoy a definitely better service in 
their courts than before the councils 
began their work. 

Woodrow Wilson once told a 
group of students at Wesleyan that 
“Democratic institutions are never 
done—they are like the living tissue, 
always a-making.” 

After twenty-six years of trial, it 
seems reasonably certain that, in this 
continuous, disappointingly slow 
process of remaking the machinery 
of justice in a democracy, judicial 
councils can play a practical and 
useful réle if given a reasonable 
opportunity. 
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Liprary APPRAISAL AssNn., 538 S. Dearborn St., 
Chicago 5, Ill 





ORDER PROCEEDINGS ($10 PER SET) 

Sixth Conference Detroit—Inter-American Bar 
Association, 1129 Vermont Avenue, Washing- 
ton 5, 





WHEN YOU HAVE A Page * dene PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 Illustra- 
tions, $10 delivered. so “Questioned Document 
Problems, Second Edition,” 546 Pages, $7 de- 
livered. Atsert S. Osporn, 233 Broadway, New 
York City. 





HANDWRITING EXPERTS 





BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and_ typewriting. 
9 years of practical experience. 711 E. & C. Bidg., 
Denver, Colorado. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents, Twenty-five years’ experience, 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. Law & oa Building, Pitts- 
burgh, Pa. Phone Atlantic 1 





EDWARD OSCAR HEINRICH, B.S. 24 CALI- 

fornia St., San Francisco 11. Examinations 
made of suspected and disputed documents of any 
kind in any language. Established 1913. Reasoned 
expert opinions prepared, based on demonstrable 
facts scientifically determined. 

Services comprise authentication of handwriting 
of deceased and missing persons; diplomata; de- 
cipherment of charred, mutilated and sophisticated 
documents; microchemical analyses of writing ma- 
terials; age determinations of writing and_type- 
writing, etc. For typical case see Clyne v. Brock, 
*. Cal. App. (2d) 958, 962, 963; 188 Pac. (2d) 


for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939 Black Tom and Kingsland cases, New 
York; Docket Nos. 8103, 8117, et al. 

Impounded documents visited anywhere for 
study, Western States and Hawaii in particular. 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. 


Bentiey & Simon, 
Inc., 7-9 West 36th St., 


New York 18, N. Y. 





INVESTIGATORS 


CALIFORNIA— GENERAL INVESTIGA. 

tions Probate, missing persons, etc. Licensed 
expert. Victor W. Hai, 58 Sutter Street, San 
Francisco 4. 





TRADE-MARK INVESTIGATIONS, ETC. 
Carter’s Service Bureau, 1706 G Street, N. W. 
Washington 6, D. C 





CHICAGO & METROPOLITAN AREA. COM- 





plete, integrated investigative service for 
attorneys. Karl Whitaker, Roselawn, Indiana. 
MISCELLANEOUS 





ATTORNEYS ARE WELL EQUIPPED TO 
conduct a mail-order business on the side. 
Profitable. Small cost. Mathews Company, 4501 
Oakmont Street, Philadelphia 36, Pennsyivania. 





AIDING YOUR INVENTOR-CLIENTS. THE 

Inventors & Manufacturers Assesiates, Inc., are 
interested in patented and di 
items of merit for manufacturing and sales dis- 
tribution. Our charges are only from royalties. 
5 Beekman St., New York City. 











WEISS STEEL CO., INC., 600 WEST 
son Blvd., Chicago 6, Illinois. Buyers of 
Steel Inventories. 


ACK- 
urplus 
30 Years of Steel Service. 





1000 ENGRAVED [PLATELESS] BUSINESS 
yo = or black ink, $3.50, samples, Forman, 
Box 303 B, Jamaica, New York. 





COMMISSIONER, NOTARY PUBLIC AND 
Certified Stenotype Reporter—Ha Ungarsohn, 
145 Nassau Street, New York City, Worth 4-7589. 





FOR RENT—SOUTHERN VERMONT’S THE 

ideal retirement spot, restful but invigorating; 
and here’s a pleasant place to live. Furnished 
apartment in separate wing old Colonial farm 
home. Two bedrooms, fireplace, electric kitchen, 
steam heat. Write J. M. McCabe, Arlington, 
Vermont. 





BUSINESS CARDS BEAUTIFULLY EM- 

bossed. $3.50 for 1000 postpaid. Free type style 
chart. Samples. Box 5412, Metro Station, Los 
Angeles 55. 





POSITIONS WANTED 





ATTORNEY—OVER 10 YEARS WIDE EX- 

perience, particularly in corporate, govern- 
mental and labor fields. Versed in negotiations and 
arbitrations. Interested in corporate executive- 
legal position or law firm. Box 





ATTORNEY, 32, DESIRES CONNECTION IN 
western state. Wide experience Ity In- 
surance and general practice. Graduate University 
of Illinois w School. Presently member of 

established firm. Box HE. 
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“WHERE THERE IS A RIGHT THERE IS A REMEDY” 





The great modern source book of legal 


principles which enables the lawyer to 


prosecute or defend these rights is 


AMERICAN E saeaeonameen 


Its popularity as evidenced by its ac- 
ceptance by the courts in their written 
opinions and its widespread use in so 
many law offices makes AMERICAN 
JURISPRUDENCE a must in every well- 


rounded office library. 


With the complete legal alphabet now 
available, AMERICAN JURISPRUDENCE 
will furnish help on even the most 


complex question. 


Write either publisher jor full information 


Bancroft-Whitney Co., San Francisco 1. California 
The Lawyers Co-operative Publishing Co.. Rochester 3, N. Y. 






































10 Years 


For seventy years, “West” Reporters, familiarly % 
known as the “National Reporter System” have 


been nationally famous for outstanding . . . 


ACCURACY—PROMPTNESS 


and 


ECONOMY 4 
in Legal Case Reporting 8 





There is a “West” Reporter for your State offering 


you many “practice advantages.” 


Complete details concerning the Reporter for your State will 


be furnished on request. You incur no obligation. 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 

















